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for the sale of real estate contingent on their attorney’s 
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by bound the parties to abide by the opinion of either par- 
ty’s attorney, limited only by the requirement that the 
attorney act in good faith; the disapproval by the purchas- 
ers’ attorney, which effectively terminated the contract, 
was an exercise of his judgment, and his reasons were not 
= to review or contradiction. Indoe v. Dwyer. — 
Respondent’s conduct contains several ethical trans- 
gressions: he should not have become involved in a situa- 
tion where his personal interests conflicted with those of 
his employee and her family, yet he did not even advise her 
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Education Law Center, Inc., a public interest law firm 
organized as a nonprofit corporation, operates in accord- 
ance with the standards set by this opinion and is conse- 
quently not engaged in the unauthorized practice of law. In 
re Education Law Center, Inc. Supreme Ct. .......... 581 

The Civil Practice Committee is called on to revise R. 
1:21-1(c) to permit the practice of law by nonprofit corpora- 
tions operating for charitable and benevolent purposes in 
accordance with the guidelines in this opinion: the role of 
the public interest law firm as regards the relationship 
between attorneys and clients must be limited to bringing 
them together, and the participation of non-lawyers must 
be limited to the formulation of broad policies—decisions 
concerning which cases to accept and how to handle them 
must be made by lawyers. In re Education Law Center, Inc. 
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ATTORNEYS’ FEES 


Landlord and tenant, Sec. 1983 suit, class action, moot- 
ness, damages. Pernas v. Parkview Towers Management 
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The novel question of law in the case of the owners of the 
possessory interest is absent in the case of their mortgagee, 
whom the policy was intended to protect, and he is entitled 
to counsel fees (and prejudgment interest) under R. 4:42- 
9(a)(6); a fire insurance policy is a contract of indemnity 
and the rule (read without the gloss in Kistler v. N.J. Mfrs. 
Ins. Co.) is applicable not only to cases where the carrier 
refuses to defend but where the carrier improperly refuses 
to pay on the policy. Miller v. N.J. Ins. Underwriting Ass’n. 
pe re on ern eee irre ry 8) Soe 383 

The uncertainty in the law prior to the Supreme Court’s 
decision in this case (that a possessory interest may suffice 
to constitute an insurable one) is indicative of the insurance 
company’s good faith in litigating the claims of the owners 
of possessory interest, and their claims were exorbitant; 
those two factors are sufficient to at least balance the equi- 
ties here, and prejudgment interest and counsel fees are 
denied these successful plaintiffs. Miller v. N.J. Ins. Under- 
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R. 4:42-9(a)(i) provides for attorney fees in matrimonial 
actions as defined in R. 4:75, and custody proceedings 
referred to in that rule arise under actions: 1) brought under 
the parens patriae jurisdiction for the custody of infants 
and 2) directly involving the status of marriage; neither 
situation is present here, where the complaints brought by 
DYES for custody and to terminate parental rights were 
not premised on the inherent parens patriae jurisdiction of 
the court but on statutory causes of action. N.J. Div. of 
Youth and Family Services v. J.O. Juvenile & Domestic 
MR IN So ons Ga ics oc nceswdvecidaccess 404 

Even where, as here, the State’s action is unsuccessful in 
proving parental neglect, the court’s discretion to award 
counsel fees under 42 U.S.C.A. §1988 is not based on the 
final determination but on whether the claim was a frivo- 
lous, unreasonable or groundless effort to protect a child’s 
interest; no such determination can be made here, where 
the State’s interest in the welfare of the child justified inter- 
ference with defendants’ parental rights. Div. of Youth and 
Family Services v. J.O. Juv. & Dom. Rel. Ct.......... 404 

The constitutionality and validity of R. 1:20A, which 
established fee arbitration committees, is upheld; the ques- 
tion of amending the rule to provide a limited right of 
appeal in accordance with this opinion is referred to the 
Supreme Court’s Civil Practice Committee. In re LiVolsi. 
Supreme Court. ..............sseeceeeceeesesceseeees 453 

To give attorneys’ fees a priority as against the IRS 
where, as here, the amount thereof is not determined until 
after the IRS’s lien on the property involved has arisen 
would contravene the rulings of the U.S. Supreme Court, 
which apply even where, as in this case, the IRS has not 
filed a notice of lien under 26 U.S.C. 6323(f); it nevertheless 
had a viable prior lien on the note and its proceeds by virtue 
of its levy under 26 U.S.C. 6321. Piontek v. Ceritano. App. 
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The fact that certain items were eliminated here from oe 
proposed budget of the fire district, which budget might or 
might not have been adopted by the voters had the items 
remained, falls short of creating a fund in court or within 
the control of the court from which plaintiffs’ counsel fees 
could be paid; although an undue financial burden may be 
imposed on a taxpayer who, by litigation, performs a public 
service and saves public moneys, that is a burden the citi- 
zen must bear as part of the dues of membership in a free 
society. Oughton v. Bd. of Fire Comm’rs, Fire Dist. No. 1, 
Miceuastawn TH. Ant. DAV......occcicccctoccscscvccccccs 

Applications for counsel fees under 42 U.S.C.A. 1988 
should be liberally granted, and the trial judge mistakenly 
exercised his discretion here in declining to make an award 
to a stationer who successfully challenged an anti-por- 
nography ordinance; an award is clearly not spec by 
the fact that plaintiff was represented not by a private 
attorney paid by him but by an attorney provided by be 
ACLU. Carmel v. Bor. of Hillsdale. App. Div. ........ 

Where, as here, a party prevails on both state and rm 
qualifying federal issues, an apportionment may be made 
in respect of the legal services involed in each and an award 
of counsel fees allowed pursuant to 42 U.S.C.A. 1988 for the 
services attributable to the federal issue. Cermel v. Bor. of 
III BiG oi ho css ucedenes tesacesses 542 

Plaintiff's action against the Unsatisfied Claim and 
Judgment Fund is not the equivalent of an action on an 
insurance policy, and he is not entitled to an award of 
counsel fees. Cheatham v. Unsatisfied Claim and Judg- 
GION WIM PREIS BIND oaian 5. ins dccccusetseecccccucas 563 
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AUTHORITIES 


The township sewerage authority has the obligation to 
promptly file with the township tax collector a certified list 
of all outstanding liens for service charges due and owing 
teit so that they may be perfected as municipal liens on the 
real property of the delinquent customers. White v. — 
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BANKRUPTCY 
Bankruptcy Court Order 18 ..................00005 491 
Bankruptcy Court Orders 16 and 17 ............... 457 
U.S. Bankruptcy Court Order 19................... 521 
U.S. Bankruptcy Court Order 22................... 577 
BANKS 


Securities Exchange Act, Section 10(b), jurisdiction. 
Weaver and Weaver v. Marine Bank. 3d Cir. ............ 98 
Securities, Securities Act of 1933, sale. U.S. Supreme 


LSE LP De Cape OEE 124 
Board of Governors of Federal Reserve System v. Invest- 
ment Company Institute. U.S. Supreme Ct. .......... 220 


Where an issuer (or, as here, the confirming bank) of a 
letter of credit has actual notice of alleged fraud, forgery or 
other defect not apparent on the face of the supporting 
document, the Uniform Commercial Code extends to the 
issuer acting in “good faith” the option of honoring the 
demand for payment; the test of good faith is a subjective 
standard to be determined by the facts in each case, and a 
plenary trial is required here on the issue of defendant’s 
good faith in honoring the draft. Lustrelon, Inc. v. Prutscher. 
PINGS cis Stee rau ks PeuR ba eeio do oshosKeekedesskeee 535 


BAR ASSOCIATIONS 
Reformers Challenge State Bars, by David F. Pike .. 33 


Essex County Bar Association Roster ............. 170 
ABA Midyear Meeting News...................... 173 
State Bar Holds Long-Range Planning Conference 321 
Wilentz Address to State Bar...................... 353 
State Bar Proposed Budget 1981-82................ 428 
The Law of Averages, by ABA President Wm. Reece 
ES CREE EGS REESE AGERE SL bhsk si ke cs eeessees cue 493 
State Bar Annual Meeting Highlights ............. 493 
Union County Bar Roster ......................00- 537 
BAR EXAMS 
Successful Bar Candidates ........................ 355 
Successful Bar Candidates ........................ 477 
BEACHES 


Considering the desirability of the public walkway along 
the municipal beach for recreational and access purposes, 
there is sufficient reason to judicially mandate that any 
restriction of the public use of the walkway be subject only 
to the most reasonable and unarbitrary exercise of munici- 
pal authority; there are several alternative means of col- 
lecting fees and enforcing the beach-badge requirement for 
persons using the bathing beach without keeping bathing- 
attired persons without badges from using the walkway. 
Sea Watch, Inc. v. Manasquan. Law Div............. 262 


BIDDING 


A party is estopped from challenging the award of a 
contract if actively sought through the same procedure it 
now attacks. Autotote Ltd. v. N.J. Sports and Exposition 
SS ae ee nee 393 

In the rapidly developing totalisator field as it existed in 
1979, the negotiated contract in this case called for services 
of such a technical and scientific nature as to constitute 
“professional services” within the statutory exception to 
the public bidding requirement of the N.J. Sports and Ex- 
position Authority Law; also, in view of the circumstances, 
the Authority was authorized to dispense with public bid- 
ding and negotiate a contract for the needed equipment and 
services under the “public convenience” exception in the 
statute. Autotote Ltd. v. N.J. Sports and Exposition Auth. 
en Se Pe eee 393 

The publication here of the change in the bid submission 
date, and in the dumping rate at the designated landfill, 
less than ten days before the deadline for receipt .of bids 
plainly violated N.J.S.A. 40A:11-23—a prospective bidder 
who saw the advertisement would have had only five days 
to prepare; the fact that all the parties who had already 
expressed an interest in bidding were given sufficient no- 
tice is of no consequence. Impac, Inc. v. City of Paterson. 
EN. cook CESRREEN TEKS CGC a LELESKE SEE es SIE oe 543 

If the successful bidder planned to employ 50 or more 
people, it did not submit the required data and, if it intended 
to employ fewer, it did not submit the required affidavit to 
that effect; a contractor may not escape the affirmative 
action requirements of N.J.S.A. 10:5-32 — -35 and N.J.A.C. 
17:27-3.3, -4.3 simply by filing a general affidavit of non- 
discrimination, and the failure to comply here placed the 
successful bidder on an unequal footing with bidders who 
might have been deterred by the cost of compliance. Impac, 
Inc. v. City of Paterson. App. Div. ................... 543 


BIRTH CERTIFICATES 


The desire of the parents to exercise control over the 
circumstances in which the child learns that she was 
adopted would be “good cause” for ordering a change of 
birthplace under N.J.S.A. 26:8-40.1 if the child had been 
born in the United States, but the statute does not authorize 
such achangein the birth certificates of foreign-born adop- 
tees; this ineligibility does not violate the equal protection 
clause and is compelled by the supremacy clause. In re L.C. 
ETE: is 5 0544S bob oes hhh een cb xceeoece seenent 185 


BIRTH CONTROL PILLS 


Although several courts have held that the adequacy of 
warnings accompanying birth control pills is a jury ques- 
tion, those cases dealt with package inserts dated prior to 
1969, before the results of more recent studies—cases deal- 
ing with package inserts after 1969, however, have upheld 
the adequacy of their stronger warnings; the conclusion 
here that the package inserts from 1969 on clearly warn 
that use of the product that plaintiff ingested causes 





thrombophlebitis and pulmonary embolism is unavoid- 
able, even giving plaintiff the benefit of all her evidence and 
the favorable inferences that could reasonably be drawn 
therefrom. Spinden v. Johnson & Johnson, Ortho Pharma- 
SEENNS EDU RNR IEW yo 5 oo cs vininnis 5 pews shins seb oeee 406 


BOARDS OF EDUCATION 


Future increases in salary, or salary expectation, is not 
an appropriate factor to be considered when determining 
the validity of a transfer (here, from high school to elemen- 
tary school principal) since tenured employees have no 
vested right in any future increases in salary. Williams v. 
Plainfield Bd. of Education. App. Div. ................. 7 

The board of education’s unilateral assignment of teachers 
to extracurricular (or “co-curricular”) positions is not nego- 
tiable. Mainland Regional Teachers Ass’n v. Mainland Re- 
gional School District Bd. of Education. App. Div..... 104 


BREATHALYZERS 


It is certainly possible that a qualified operator may not 
be present when a driver is requested to take a breathalyzer 
test yet an effort to find an operator may be made if the 
driver consents; N.J.S.A. 39:4-50 does not require that the 
operator be present when the request is made, and the sus- 
pension of appellant’s driving privileges for 90 days for 
refusing to take the test is affirmed. In re Ferris. App. 
SUE CECE UE Raabe Leos od bine bbbssseoshe6uu tees eues 302 


CABLE TELEVISION 


Because of appellant’s violations of N.J.A.C. 14:18-11.4 
and .8, the Board of Public Utilities properly determined 
that the municipal consent awarded to it by the borough 
was invalid under N.J.S.A. 48:5A-17(a) and properly dis- 
missed its application with prejudice; a municipal consent 
only empowers an applicant to apply for a certificate of 
approval, and appellant held no property interest sufficient 
to invoke the full panoply of procedural due process rights. 
In re Micro-Cable Communications Corp. App. Div. .... 7 

The extent to which any determination by a municipality 
or ‘he Board of Public Utility Commissioners under the 
Cable Television Act precludes later reconsideration, revi- 
sion or inconsistent action should not be measured by strict 
application of principles of res judicata or collateral estop- 
pel; whether a company should be allowed to operate in a 
municipality that has previously given its consent to 
another should depend on the central purpose of the act: to 
assure an effective cable television system that meets the 
needs of the appropriate region and its citizens. Clear Tele- 
vision Cable Corp. v. Bd. of Public Utility Supreme 

SEO EE PL Ee ee ere 113 

If a cable television applicant has municipal consent and 
conforms to the requirements of the act, the Board of Public 
Utili.y Commissioners will ordinarily grant certification; 
the board may grant a certificate without a municipal con- 
sent in two situations: where consent should have issued 
but was arbitrarily denied by the municipality and where a 
certificate should be granted for the benefit of the region 
regardless of the municipal decision (should this “impair” 
another company’s certificate, the board must first obtain 
the approval of that company and of the municipality that 
granted it consent). Clear Television Cable Corp. v. Bd. of 
oe LG ea ee Sener ee 113 


CASINOS 


The New Jersey Casino Control Commission has a statu- 
tory obligation to prevent economic concentration in such a 
sensitive and important part of the gambling industry and 
its regulation that, in substance, prohibits a licensed casino 
from acquiring more than 50% of its slot machines from any 
one manufacturer constitutes a proper exercise of its rule- 
making authority; since the regulation was not directed at 
plaintiff, but was rather a policy decision based on undis- 
puted facts, an evidentiary hearing was not required. Bally 
Manufacturing Corp. v. N.J. Casino Control Comm’n. Su- 
UP AE c oes h ce bts Deaw Sou ke eee baabcsheeese seats 353 


CHARITIES 


The determination of C.R.S. that defendants, who use 
charitable appeals to sell tickets to a show and retain a 
substantial part of the proceeds, are professional fund rais- 
ers within the meaning of the Charitable Fund Raising Act, 
is concurred in and the matter is remanded to the Chancery 
Division for restitution and injunctive relief pursuant to 
N.J.S.A. 45:17A-14. Degnan v. Nordmark & Hood Presenta- 
RENO Oyo kau SoSoca seh es ko ea ORR SER 244 


CHOICE OF LAW 


Due process, full faith and credit, insurance, uninsured 
motorist coverage, automobiles. Allstate Insurance Co. v. 


Hague’s Estate. U.S. Supreme Ct...................06- 81 
CITIES 

Establishment of religion. Gilfillan v. City of Phila. 3d 
SP Ces CeCe Eth ash Aces th ointen ston hase aes ee eae Ouee 98 
CIVIL PROCEDURE 


Supreme Court to Revamp Motion Practice ......... 97 

Indigents, due process, appeals, surety bonds. Lecates v. 
— of the Peace Court No. 4 of State of Delaware. 3d 

a on eR ee ere eee 98 

R. 4:57-1 is not intended to allow a party to deposit monies 
into court to avoid a breach of contract or to create a fund to 
secure the satisfaction of a prospective judgment. AC- 
Berwick Transporters, Inc. v. Sendell. Ch. Div........ 104 

Although in many cases acceptable short-cuts can make 
the difficult burdens of the small claims division of the 
district court manageable, no litigant should be asked to 
accept justice of a lesser quality than that to be found in any 
other court, nor should he be subjected to any procedure 
likely to endanger that quality; here, where it is impossible 
to discern from the record what the terms of the contract 
were and who breached them, meaningful review is impos- 
sible and the matter must be reversed and remanded for a 
new trial. Box Seat Subscription Television v. Hollenback. 
NC eters act heeens bc aeesunkwsk sands ee 223 

Although several courts have held that the adequacy of 
warnings accompanying birth control pills is a jury ques- 
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tion, those cases dealt with package inserts dated prior to 
1969, before the results of more recent studies—cases deal- 
ing with package inserts after 1969, however, have upheld 
the adequacy of their stronger warnings; the conclusion 
here that the package inserts from 1969 on clearly warn 
that use of the product that plaintiff ingested causes 
thrombophlebitis and pulmonary embolism is unavoida- 
ble, even giving plaintiff the benefit of all her evidence and 
the favorable inferences that could reasonably be drawn 
therefrom. Spinden v. Johnson & Johnson, Ortho Pharma- 
GetaCel KSOE TAB IW a os oS u's So5's (awies esti hisree sare 406 

Here, where the issue was crystalized when the Clerk of 
the Superior Court refused to sign and file the judgment of 
foreclosure and the claim is an entirely private matter, not 
one of general public importance or of constitutional di- 
mensions, there is no sound reason to relax the time limita- 
tions of R. 4:69-6(a) and this action in lieu of prerogative 
writs is barred. DeHart v. Bambrick. App. Div........ 408 

It may be that under some circumstances the failure of a 
party to be joined or to intervene in a prior action should, 
after adjudication, bar a second action against that party 
involving the same subject mz ‘ter, and the Supreme Court’s 
Civil Practice Committee is being requested to review the 
rules on compulsory joinder of parties in the perspective of 
the entire-controversy principle. Aetna Ins. Co. v. Gilchrist 
ce Pde oo) © ee eC ee 493 

The preclusive effect of nonjoinder of claims arising out 
of a single dispute or wrong between the parties may not 
automatically be applied to a failure to join a party, and the 
single-controversy doctrine is not applicable here to bar the 
insurer’s subrogation claim for PIP benefits brought after 
its insured had settled with defendants. Aetna Ins. Co. v. 
Gilchrist Bros., Inc. Supreme Ct..................00+- _4G3 

Telephone Motion Practice, by Hon. Edward S. Miller, 
J.S.C 525 


CIVIL RIGHTS 
Federal procedure, injunctions, Fourteenth Amendment. 
United States v. City of Phila. 3d Cir. ................. 98 


Parties, standing, municipalities. Commonwealth of Pa. 
v. Porter, Chief of Police, Bor. of Millvale. 3d Cir...... 327 


CIVIL SERVICE 


The general usage of the word “institution” is not limited 
to buildings and structures, as held by the Civil Service 
Commission, but includes the concept of a dynamic organi- 
zation; the Director of the Department of Medical Services 
with the duties involved here—performed partly at his 
clinic and partly at the various physical institutions he 
served—was an official of a county institution who must of 
necessity be a physician within the meaning of N.J.S.A. 
11:22-2(p) and therefore is a member of the unclassified 
local service. Morris County v. N.J. Dept. of Civil Service. 
PRO NONG,, 5 ois ohio ad weGaewn nae sacses ee ewssupieceawaes 149 

The goals of assuring the promotion of employees famil- 
iar with local conditions and encouraging their loyalty to 
their public employers justify the Commission’s interpreta- 
tion of the “continuous service” referred to in N.J.S.A. 
11:21-9 as “service in the jurisdiction” as a requirement for 
promotional examination. Makowitz v. N.J. Dept. of Civil 
SOEWADG: MUNN Soo is oo ee a alent estan cstetous sea 166 

Absent a finding to support the application of “equitable 
considerations” by way of (for example) inordinate delays 
in prosecuting the appeal attributable to petitioner, or a 
failure on her part to make reasonable efforts to mitigate, 
the Civil Service Commission lacks authority to ignore the 
clear mandate of N.J.S.A. 11:15-6, which limits suspension 
to six months, by ordering “no back pay” where, as here, the 
loss is more than 18 months’ back pay. Millan v. Morris 
View: ABD: DIV. ..4.6502.555% Leauee neon ne hae heck ahenies 408 

Although N.J.S.A. 11:27-1(12) is hardly a model of gram- 
matical construction, the legislature obviously intended, in 
grafting the veterans-preference provision on to the civil 
service statutes, to reward those whose military commit- 
ments—enlisted or commissioned—had been of such a na- 
ture and duration as to interfere substantially with their 
civilian status, and to exclude—as well as enlisted service 
in the army reserve or national guard—the category of 
reserve officer’s service performed by appellant McHale v. 
N.J. Civil Service Comm’n. App. Div. ................ 538 


Paid employees of fire districts fall within the protection 
of the Civil Service Act whether they are serving a munici- 
pal fire department or a fire district. Oughton v. Bd. of Fire 
Comm’rs., Fire Dist. No. 1, Moorestown Tp. App. Div. 539 

Although the federal funding in this case is substantial 
and is clearly the lifeblood of the program for obtaining 
child support from absent parents, there is no correlation 
between the percentage of federal funding and the control 
HEW exerts over the county’s IV-D investigators who were 
chosen from a civil service list of eligibles and whose em- 
ployment is of indefinite duration; the Civil Service Com- 
mission’s determination that they are permanent, not 
“temporary” civil service employees is affirmed. In re Hud- 
son Cty. Probation Dept. App. Div. ...............<.- 546 


CLASS ACTIONS 


Federal procedure, due process. Kyriazi v. Western Elec- 
tric Co. 3d Cir 601 


Be COC CHORE CEE DED EEL ORE COTE EEE RED OC O ES 


COLLATERAL ESTOPPEL 


Sec. 1983 suit, habeas corpus, criminal procedure, evi- 
dence, search and seizure, damages. Allen v. McCurry. U.S. 
2 i Sep ONES. = ee RS ae AB mete Ue NY 58 


COMITY 


The purpose of the penalty in the Philadelphia Wage Tax 
Ordinance for failure to file an income tax is not to punish, 
but to grant a civil remedy to the city in its role as tax 
collector, and the penal exception to the full faith and credit 
clause does not apply to a civil money judgment based on 
the penalty; the pt here is entitled to recognition in 
New Jersey under principles of full faith and credit and 
comity. City of Philadelphia v. Austin. Supreme Ct. .. 587 
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COMMITMENTS 


Involuntary commitment, mentally retarded, Sec. 1983 
suit, Eighth Amendment, Fourteenth Amendment. Romeo 
Ni MMOL INMERUNN EE USI 555-00 9: oo a9 a0.0 idlo\e oe bdielerdie 91S%e 32 

There is no factual support based on past actions of the 
patient and no medical prognosis based on his present con- 
dition to justify a finding here of a likelihood of dangerous 
conduct that either he or society must be guarded against 
by his commitment; a further plenary hearing will be re- 
quired for the trial judge to formulate an appropriate order 
for appellant’s conditional release. In re R.N. A. 
RUNW Do Fehon sek cine maak Siatoec ks dew naeasee 


COMPARATIVE NEGLIGENCE 


Joint ee recoupment. Slaughter v. Penn. X-Ray 
eR cay Sas Seiad caiey Mesa aas ch eee tae acacaree 163 


COMPUTERS 


Micro-Computers and the Sole Practitioner, Part I, by 
Pare PED neo cacs pac cdin s GisGaasaenia ssabuMenans 238 


CONDOMINIUMS 


N.J.S.A. 2A:18-61.8, which gives residential tenants the 
right to purchase their units when a multiple dwelling is 
converted into a condominium or co-operative, does not 
extend its protection to commercial tenants. Salb v. = 
moine Ave. Assoc. App. Div............++eeeeeeeeeees 


CONFESSION OF JUDGMENT 


Since the judgments by confession requested by plaintiffs 
would be subject to reopening, they should not be entered 
until the meritorious defenses raised here relating to usury, 
illegality and the Secondary Mortgage Act have been ex- 
plored and ruled on in a plenary hearing. First Mutual 
Corp. v. Grammercy & Maine, Inc. Law Div. 82 


eeeeeereeee 


CONFLICTS OF LAW 

Medical malpractice. Kanouse v. Westwood Obstetrical 
and Gynecological Associates. 3d Cir. ...........+.+- 187 
CONSPIRACY 


The code does not preclude a defendant’s being prose- 
cuted for both conspiracy to receive stolen property and the 
receipt of stolen property—it simply precludes his convic- 
tion for both offenses when the same property is involved; 
thus, the conspiracy charge of which defendant was con- 
victed was not “eliminated” by the code. State v. Epstein. 
IRANI 8a 6 wiv a asit anv a En Os iale toca na inlA nia esas > werent 332 

The acquittal of all but one of the named co-conspirators 
precludes a conviction by ~ — jury of the remaining 
one. State v. Hawkins. App. Di 550 


CONSUMER PROTECTION 


The container of toys in this case was not subject to Title 
51 or its implementing regulations, and defendant’s convic- 
tion for offering toy soldiers for sale in packages “with the 
represented net quantity statement on the label not cor- 
rectly marked” is reversed. N.J. Div. of Weights and Mea- 
sures v. Miner Industries, Inc. App. Div. ............. 224 

A failure to disclose material information may cause an 
advertisement to be false or deceptive even though it does 
not state false facts, and defendant-optometrists’ adver- 
tisement regarding soft contact lenses is misleading under 
N.J.S.A. 45:12-11(h) and (0) and 45:1-21(b) in that it fails to 
disclose that most consumers responding to it will need 

“professional care” at an additional charge. In re Shack. 
PREM e geavess le Sais g's aCe Waeu et eisiea Kaas Ses b aise salva alae 331 


CONTRACTS 


In view of the special relationship between the non-profit 
corporation that operates the life-care retirement commun- 
ity and its residents, it is reasonable to infer that the par- 
ties’ agreement intended that the monthly rate would be 
calculated to meet only proper expense items related to the 
setvices rendered; a necessary corollary of this restriction 
on defendant’s use of the income, particularly in view of the 
assurances given the residents, is the obligation to furnish 
each resident with meaningful annual financial state- 
ments. Onderdonk v. Presbyterian Homes of N.J. ree": 

Roisin hee aus uy diet sists sdiaia sce asad eee d aM ace Wiee lec Segau's% 1 

Even if the bondholders’ contract did not expressly con- 
template a modification or abolition of the New Jersey 
Highway Authority, the change would be valid; the consti- 
tutional clause prohibiting a state from passing any law 
impairing the obligation of contracts was not intended to 
disable the legislature from altering the political structure 
of government. Fidelity Union Trust Co. v. N.J. H’way 
ROTO ORONO NE 6 ons oven cece scesc cevecsctes 297 

Promissory note, real estate. Atlantic Yachting Co. v. 
Hambro Int’! Properties. U.S.D.C 371 

Franchises. George R. Darche Associates, Inc. v. Beatrice 
Fineds Company: AIC... ole iccckicdsccesessaace 523 

This contract for the purchase of an apartment complex 
is silent on how the first mortgage (of $2,300,000) was to be 
dealt with if the mortgagee refused to approve the transfer, 
and the omission of a provision detailing the manner in 
which this balance of the purchase price was to be paid or 

otherwise attended to causes the contract to be unenforce- 
able. Barry M. Dechtman, Inc. v. Sidpaul Corp. - 
Div. 595 
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CONTRIBUTION 


Texas Industries Inc. v. Radcliff Materials Inc. U.S. Su- 
NN a nh vn 0 olan Taine sb oie (ns Caen 589 


COOPERATIVES 


N.J.S.A. 2A:18-61.8, which gives residential tenants the 
right to purchase their units when a multiple dwelling is 


converted into a condominium or cooperative, does not ex- | 


tend its protection to commercial tenants. Salb v. Lemoine 
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CORPORATIONS 


Attorney-client privilege, corporations, control group test, 
IRS summonses, Work Product Rule. Upjohn Co. v. United 
ORNS US oh I oie 56 a5 5:e,s cg cn siere co wtwiesewicees 81 

The burden of proof rests on defendant corporation to 
show that plaintiff's purpose is improper under N.J.S.A. 
14A:5-28(3) and defendant failed to meet that burden here; 
the purpose of gaining voting control of a corporation 
through purchase of stock or solicitation of proxies is not 
improper, and plaintiff's right of access as a 13% stock- 
holder to defendant’s stockholder list (and by-laws) is af- 
— Delmarmo Assoc. v. N.J. Engineering & Supply oa 

Pp. 

Takeover bids, federal preemption, interstate nie 
severability. Kennecott Corp. and KC Development Inc. v. 
Smith; Degnan; and Curtiss-Wright Corp. 3d Cir. .... 187 


Education Law Center, Inc., a public interest law firm 
organized as a nonprofit corporation, operates in accord- 
ance with the standards set by this opinion and is conse- 
quently not engaged in the unauthorized practice of law. In 
re Education Law Center, Inc. Supreme Ct. .......... 581 

The Civil Practice Committee is called on to revise R. 
1:21-1(c) to permit the practice of law by nonprofit corpora- 
tions operating for charitable and benevolent purposes in 
accordance with the guidelines in this opinion: the role of 
the public interest law firm as regards the relationship 
between attorneys and clients must be limited to bringing 
them together, and the participation of non-lawyers must 
be limited to the formulation of broad policies—decisions 
concerning which cases to accept and how to handle them 
must be made by lawyers. In re Education Law Center, Inc. 
PAAR IIR ONES sata 5 asda sidicis 9.5.4. 4416 bis 'o 4.0.0: oie ewleietareis aioe wa oe 581 


COUNTIES 


An emergency appropriation may be made for an unfore- 
seen purpose at the time of the adoption of a budget or for a 
purpose for which adequate provision was not made in a 
a Attorney General’s Formal Opinion No. 26 - 

1 NEE CDE SOOO Ee PCC EP EIDE OEE Ee 144 

Although in approving the budget the board of free- 
holders has a measure of control over salary levels, the 
Optional County Charter Law authorizes the county execu- 
tive to determine the salaries of county employees other 
than those listed in N.J.S.A. 40:41A-100(d). Shapiro v. os 
sex Cty. Bd. of Chosen Freeholders. Law Div. ........ 247 

The freeholders here, notwithstanding the adoption of 
the executive form of government, retain their legislative 
powers; since the county improvement authority is subject 
to their policy and monetary supervision and control, the 
offices of freeholder and authority member are incompati- 
ble and the provisions of the county’s administrative code 
requiring that two freeholders serve on the board of the 
authority are invalid. Mathesius v. Mercer Cty. Improve- 


TWECAIIS IDIEV., Seki g isos ccc ccaes cosecucocmessoe 380 
COURTS 

Year-End Report on the Judiciary, by Chief Justice 
PINION is og cid da biaicie's Secvadinnencncedeesd 49 


Interest, Interpleader Fund, Fifth Amendment, Fourteenth 
Amendment. Webb’s Fabulous Pharmacies, Inc. v. Beck- 
with, Clerk of the Circuit Court of Seminole County. U. = 
Supreme Wits crise wets as aissdiccc daciqb ace aeleenie oidals 

Judicial: salaries, jurisdiction, appeals, ete om 
clause, disqualification. United States v. Will. U.S. Su- 


MEN oS gas ste s Ge Seats ok Cine csc egesiee 0Wace aces 62 
Report of the Committee on Opinions — First 
OMNI rarer i thos cae vig Bia vias sds Vanes catu ec seses 101 
Appeals Pending in the Supreme Court ............ 113 
Annual Report to ABA By Chief Justice Burger .... 137 


Fair trial-free press, television cameras, criminal law, due 
process UG; Saree Che: oie cc cc cccccccccscccens 153 
Shorthand Reporters Reply to National Center 
Study 233 
Siavtienbs Recording in the Courts of New Jersey, pre- 
pared by Administrative Office of the Courts......... 257 
Taking Better Aim At Judicial Evaluation, by — a 
Handler, Associate Justice, N.J. Supreme Court ...... 
Television In the Federal Courts, Remarks by Hon. Gok 
a J. Seitz, Chief Justice of U.S. Court of Appeals, oe 
IM ios tet Sh cia gal ainc cabo sis'e.siectivacnse eocieie 


ee 


Notice Re Publication of Opinions ................. 353 
Annual Report of the semen Committee on Judicial 
MR ae EG vs 6 a6 cinnise seoe¥scesaccucetes 393 
ARNE UMNO Oo 55 oaiac ccd scecenectceseece 395 
Stated Sessions Order ..............0ccccececcecees 395 
BO WCPO OOOGUIO.S . 5. soc concise scccccceccess 395 
Report of Supreme Court Committee on the Tax 
MNES Pia oe oe call Oa ciclo ciecoedcadeciveedeie 440 


Supreme Court Committee Reports 
Annual Report of Supreme Goeact Committee On me 
OPEROG EPACMO OE TMS o.oo 5 5cn bac caccccsccccscccves 
District Court Fee Subcommittee Report ........... 477 
Report of the Committee on Opinions ............... 515 
Report of the Supreme Court Committee on eee 
MMR MMERE ERIN oli rails oc egies n a:e/a.c. dass claclew's 6 eae cues 
~ a Motion Practice, by Hon. Edward S. Miller 


he ER ae ae eee 525 
Cameras In Court Made Permanent ............... 557 
Summer 1981 Matrimonial Motion Days ........... 583 

COVENANTS 


Since plaintiff met his burden of demonstrating that the 
covenant in defendants’ deed from their common grantor 
requiring a 25-foot setback was intended for his benefit (to 
protect his ocean view) and that defendants were aware of 
its existence and of its purpose to benefit him, he was en- 
titled to enforce the covenant (at least while he owned the 


land); the precise remedy to be afforded plaintiff is to be 
determined on remand. Roehrs v. Lees. App. Div. .... 574 
CRIMINAL LAW 


> ed General Degnan Promises War On —_ 
Although prior to its amendment N.J.S.A. 20.182 ex- 
tended only to structures or vehicles adapted for overnight 
accommodation, the trial judge erroneously held that un- 
lawful entry of an automobile not so adapted was no longer 
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an offense under the code; such entry with intent to steal 
constitutes an attempted theft under N.J.S.A. 2C:5-1(a)(3) 
and 2C:20-3(a). State v. Velez. App. Div. ....-.........-. 38 

The purposeful or knowing release or abandonment of 
chemical wastes, being harmful or destructive substances 
within the provisions of the statute, need not be shown to 
have caused widespread injury or damage to constitute a 
crime of the second degree under N.J.S.A. 2C:17-2(a). State 
v. Fron Oxide Corp, Law Dive. .o6 occ cccccccccccsscssie 516 


CRIMINAL MISCHIEF 


If the trial court’s construction of N.J.S.A. 2C:17-3a(1) 
were to be accepted, purposeful or reckless acte of damage to 
property would not be forbidden unless accomplished by 
the use of fire, explosives or the dangerous means listed in 
2C:17-2a; no such construction is justified, because the quali- 
fying phrase refers solely to “negligently,” and the com- 
plaints charging the juveniles with stones and 
breaking a window should not have been dismissed. State 
m the interest of SZ. App. Div. ......6cccccoceececsees 167 


CRIMINAL PROCEDURE 


In refusing to conduct Miranda hearings at defendant’s 
trial for the third and fourth of five rapes he was charged 
with and had allegedly confessed to, on the ground that an 
earlier Miranda hearing before a different judge prior to 
defendant’s trial for the second rape was binding, the trial 
judge erred; that hearing was not conducted on the trial 
date of these charges and the stipulation that that finding 
on admissibility would become the law of this case, made by 
someone other than his counsel in this case and without his 
— is not binding on defendant. State v. is = 

Pp. 

The right of appeal under R. 3:5-7(d), which engrafted ho 
exception to the guilty plea-waiver rule, is limited to mo- 
tions pursuant to R. 3:5-7(a) challenging. a search and seiz- 
ure; by virtue of his plea of guilty to causing death by auto, 
defendant waived his right to challenge his conviction on 
the due process ground that the State allegedly failed to 
comply with R. 3:13-3(a)(4) by not preserving a portion of 
his blood sample for discovery purposes. State v. Kaye. 
PRO oc Sided se cides cuudaws Jccnreusadtaauenesans 33 

The proper procedure for challenging the admissibility of 
evidence prior to trial on grounds other than an unlawful 
search and seizure is set forth in R. 3:13-1(b); if the evidence 
is held admissible a defendant now may, with the approval 
of the court and the consent of the prosecutor, enter a condi- 
tional plea of guilty, reserving the right to appeal from that 
adverse determination. State v. Kaye. App. Div........ 33 

Report of Criminal Disposition Commission 85 

A defendant in a criminal proceeding may be entitled toa 
pretrial identification lineup as a discovery mechanism if 
he shows by a fair preponderance of the evidence in a sum- 
mary proceeding that: 1) identification is a substantial 
material issue, 2) there is a reasonable likelihood thai a 
lineup would be of some probative value and 3) that his 
motion was made as soon after arrest or arraignment as 
practicable; the trial court should also consider other fac- 
tors (as to which it will be the State’s burden to come for- 
ward with facts justifying its position), such as incon 
venience to prosecution witnesses, in determining the rea- 
sonableness of defendant’s request and whether, in the ex- 
ercise of sound discretion, it should be granted. State in _ 
interest of W.C. Supreme REE enone 

On the remand the trial court is directed to take PS 
testimony and make findings of fact regarding the prosecu- 
tion’s knowledge of the ambiguity in the polygraphist’s 
report, and should explore how the report was linked to 
getting the State’s witness back to his “on the street” ver- 
sion; if the court finds no prosecutorial knowledge, there 
cannot be a Brady violation here, irrespective of the favor- 
able character of the evidence or its materiality in the 
Brady sense, but the court should also assess the impact of 
the facts on the newly-discovered evidence test as set = 
herein. State v. Carter. Supreme Ct 

To qualify as newly-discovered evidence, it must i » 
material to the issue and not merely cumulative or impeach- 
ing or contradictory, 2) discovered since the trial and not 
discoverable by reasonable diligence beforehand, and 3) of 
the sort that would probably change the jury’s verdict; all 
three tests must be met before the evidence can be said to 


justify a new trial. State v. Carter. Supreme Ct. ...... 281 
Summaries of Speedy Trial Plans.................. 369 
Appeals, removal. Arizona v. Manypenny. U.S. ae 

Nese aiicc cia saiche odtade divine accds Cxeedsneas eae 
Summaries of Speedy Trial Plans.................. 525 


The effect of not charging the jury under N.J.S.A. 2C:1-1 
et seq. here was that defendant unjustly had the burden of 
proving the affirmative defense of duress as established by 


State v. Toscano. State v. Galiyano. App. Div. ....... 574 
CUSTODY 

Habeas corpus. Lehman v. Lycoming Cty. Children’s 
BOP VICER AGENCY: BO CW. 6 oa ss ccsicvevivcccvedcceciccsoes 423 
DAMAGES 


When parents sue for the wrongful death of their child, 
damages should not be limited to the well-known elements 
of pecuniary loss such as the loss of the value of the child’s 
anticipated help with household chores or the loss of antici- 
pated direct financial contributions by the child after be- 
coming a wage earner; in addition, the jury should be 
allowed, under appropriate circumstances, to award dam- 
ages for the parents’ loss of their child’s companionship 
and care as they grow older, as well as his or her advice and 
guidance (although companionship and advice in this con- 
text must be limited strictly to their pecuniary element—the 
command of N.J.S.A. 2A:31-5 is too clear to allow compen- 
sation, directly or indirectly, for emotional loss). Green v. 
eS Se eer ere 73 

Berman v. Allan is controlling here, where plaintiffs ac- 
knowledge that the children born as a result of an allegedly 
defective condom are normal and healthy; = summary 
judgment in the trial court excluding all damages for 
wrongful life is affirmed. J.P.M. v. Schmid Laboratories, 


EIN soc ccnk dss ctancedndncdecastaccdasaed 483 
There is no reason wh ee vie should not 
be applied i in awarding a yA under the Law Against 


Discrimination; although, “with th e passage of time, cir- 
cumstances may dictate that the claimant lower her sights 
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DAMAGES—Continued 


and accept employment with lower pay, with different 
work, or at a more distant location, the lower-sights princi- 
ple is to be applied with caution—measured against the 
pelicy of promoting production and employment is the 
counter-policy of righting the wrong attributable to an un- 
lawful discrimination. Goodman v. London Metals E 
SR OS ee ee eee - 504 
If the proofs show that jobs were not available, mitiga- 
tion would not be in order and, assuming that jobs were 
available, if the complainant had unsuccessfully expended 
reasonable efforts and had (if appropriate) lowered her 
sights, no reduction in the back-pay award for unlawful 
discrimination would be warranted; the ultimate burden of 
proving the affirmative defense of mitigation (including 
the lower-sights principle) rests on the employer, and this 
matter is remanded to the Division on Civil Rights to permit 
the parties to produce additional evidence on the issue. 
Goodman v. London Metals Exchange, Inc. Supreme 


PP ae a ae Sees. - 504 
Labor law, strikes. Complete Auto Transit Inc. v. Reis. 
SU PN icc ciaccsckesckeseccveassbcbessotes 541 


The circumstances of this case do not necessarily demand 
the all-or-nothing approach the parties seem to favor and 
the case is remanded to the end that the contractor can be 
compensated for the damages it sustained by reason of 
delays caused by defendant only; if defendant cannot un- 
earth the “critical path method” data that would accomp- 
lish this, the trial judge should use a common sense ap- 
proach to determine whether there is sufficient evidence for 
estimating damages with some reasonable degree of cer- 
tainty. American Sanitary Sales Co., Inc. v. N.J. Dept. of 
OE A er Seer re as 550 

If the trial judge cannot in good conscience fix damages 
for the contractor without resorting to pure speculation, he 
should determine whether the causes of delay for which he 
has found defendant chargeable constitute a “substantial 
factor” in causing the injury within the doctrine in Corbin 
on Contracts; if he does, he should award plaintiff judg- 
ment in full for the loss it incurred through all the delays. 
American Sanitary Sales Co., Inc. v. N.J. Dept. of Treasury. 
EE: ckockknesb becuse sheesont)ss5ss5e5e0e0es08 550 

The proper measure of damages in this situation is the 
amount required to restore the premises to the condition 
they were in at the inception of the tenancy, reasonable 
wear and tear excepted; burns and ink stains do not consti- 
tute reasonable wear and tear of carpeting, and the land- 
lord’s principle was fully qualified to testify as to the 
reasonable replacement cost thereof (less depreciation, to 
the extent that factor may be relevant). S.D.G. v. Inventory 
OS So a arr ee eee 562 

Antitrust, Clayton Act, price discrimination, motor vehi- 
cles. J. Truett Payne Co. Inc. v. Chrysler Motors Inc. U.S. 
PETE. 6s Vikacataschnesbbatsesisheeseks court 570 


DEFAMATION 


The defense of “truth” requires more than just a showing 
that the offensive statements were an accurate repetition of 
words spoken by a third person; to sufficiently develop the 
defense of truth under the facts of this case, defendants 
must show that plaintiffs had in fact committed the 
offenses, or that they had been formally charged with 
criminal conduct, or that police or county prosecuting 
authorities had announced an official investigation of 
plaintiffs for the offenses described in the articles. Lawrence 
v. Bauer Publishing and Printing Ltd. App. Div. ...... 17 

Defendants went beyond the sphere of fair comment here; 
their insinuations were not based on the facts as they knew 
or should have known them, and the very reasons justifying 
rejection of the “truth” defense require denial of “fair 
comment” as a substitute. Lawrence v. Bauer Publishing 
SE NS BO PNG. oink obs ccs esecpencesace 17 

A writing is defamatory as a matter of law when the 
words suggest the commission of a crime. Lawrence v. 
Bauer Publishing and Printing Ltd. App. Div. ........ 17 

Whether a plaintiff in a defamation suit is a public figure 
is an issue of law to be resolved by the court. Lawrence v. 
Bauer Publishing and Printing Ltd. App. Div. ........ 17 

An article true when published may nevertheless be 
defamatory if knowingly re-published without reference to 
intervening events establishing that the factual allegations 
originally recounted were false; the 23-year-old article 
distributed by plaintiff's political rival reporting that a suit 
had been filed against plaintiff was not fair and accurate 
because of defendant’s failure to report that plaintiff had 
been vindicated. Reilly v. Gillen. App. Div............... 22 

The jury charge given by the trial judge here authorizing 
the inference of actual malice against a public official from 
proof of defendant’s “ill will” was plain error; the consti- 
tutional standard is actual knowledge of falsehood or 
reckless disregard for the truth, and “spite, hostility or 
deliberate intent to harm” are constitutionally insufficient 
where discussion of public affairs is concerned. Marchiano 
PN TID SING, oc ciccanncisesrssbesenedes ccs 547 

A governmental entity, such as the board of education 
here, may not maintain an action for defamation in its own 
right; what is insulated is criticism of government, not 
persons, and the recognition of an absolute privilege for 
speech and writings directed at governmental entities does 
not mean that individual members of a governmental unit 
may not have a cause of action if defamed. Weymouth Tp. 
Bd. of Education v. Wolf. Law Div. .................- 598 


DENTISTS 


Astate agency that, pursuant to N.J.S.A. 45:1-3.2, collects 
fees under the authority of a rule that is judicially invalidated 
is obligated to refund monies collected in excess of its 
statutory authority; the Staté Board of Dentistry is directed 
to calculate the difference between the fees it collected and 
its actual expenses during the years in question and 
distribute the proper refund to all the dentists who paid 
registration fees under the schedule that was invalidated 
by the Appellate Division. In re State Bd. of Dentistry. 
Supreme Ct. 33 


DES 


Summary judgment, on the grounds that plaintiff failed 
to identify the manufacturer or to produce any evidence 
linking any individual defendant with the DES that allegedly 





caused her injuries, is affirmed; the theories of alternative 
liability and enterprise liability are rejected (and the reading 
of Anderson v. Somberg in Feriggno v. Eli Lilly is disagreed 
with and not followed here). Namm v. Charles E. Frosst and 
OG A ONG, nn cnawcsccsehisesnasansse0ss5 ss 381 


DEVELOPMENTALLY DISABLED 


Federal grants. Pennhurst State School and Hospital v. 
Halderman. Supreme Ct. .............-.--:seee een ee eeee 514 
DISCOVERY 


The trial court should not have ordered defendants to 
testify or turn over documents at the depositions after a 
proper claim of the privilege against self-incrimination; no 
statute authorizes a trial court to grant use immunity in a 
civil action on application of a private litigant, and the 
order attempting to create a form of judicial use immunity 
was not proper. Whippany Paper Board Co., Inc. v. Alfano. 
PE gic iiitkacedine sehnovveresekeass is6sies thea 

Even if plaintiff does not seek a stay of discovery, it would 
almost certainly be entitled to other relief if defendants 
persist in the claim of privilege against self-incrimination; 
where, as here, a plaintiff asserts that defendants have 
wrongfully taken its money, Mahne v. Mahne and Costanza 
v. Costanza should be read as permitting striking the 
answer of a defendant claiming the privilege and entering 
judgment against him without proof of the claim or, 
perhaps, on the basis of less persuasive evidence than 
might otherwise be required. Whippany Paper Board Co., 
ee | ae ene rr 49 


A defendant in a criminal proceeding may be entitled toa 
pretrial identification lineup as a discovery mechanism if 
he shows by a fair preponderance of the evidence in a sum- 
mary proceeding that: 1) identification is a substantial 
material issue, 2) there is a reasonable likelihood that a 
lineup would be of some probative value and 3) that his 
motion was made as soon after arrest or arraignment as 
practicable; the trial court should also consider other fac- 
tors (as to which it will be the State’s burden to come for- 
ward with facts justifying its position), such as incon- 
venience to prosecution witnesses, in determining the 
reasonableness of defendant’s request and whether, in the 
exercise of sound discretion, it should be granted. State in 
the interest of W.C. Supreme Ct. ...................- 233 

In the absence of some clarifying amendment to R. 4:21 
addressed to the problem, it is recommended for the future 
that the pretrial judge include in the R. 4:21-2(c) pretrial 
order a “day certain,” before the panel hearing, for furnish- 
ing all information about experts and their reports, with 
specific reference to R. 4:17-4(e)’s explicit sanctions. God- 
dard v. Orthopedic Consultant Assoc. App. Div....... 338 

The procedural guidelines in R. 4:21 do not speak specifi- 
cally to any limitation on plaintiffs proofs at trial as to 
evidence previously submitted to the panel; plaintiff's 
amendment to interrogatories (by the report of an addi- 
tional expert on the medical malpractice issue) was literally 
appropriate and timely under R. 4:17-7 and will be allowed 
here, although last-minute amendments of this sort are not 
condoned. Goddard v. Orthopedic Consultant Assoc. App. 


ROS ASEACEG CEL EERER GES xhb0es 5 HKG Sow abbas +S aulee eee 338 
DISCRIMINATION 
Education, tenure, limitations of actions. Delaware State 
College v. Ricks. U.S. Supreme Ct. .................... 59 
Employment, Civil Rights Act, EEOC, public disclosure. 
UP Re aa EG ee eet 153 
Jurisdiction. Jibilian v. American Airlines, Inc. 3d 
ROME ast Pec Seth Oar okkake ins oak snd oukauwk sek heaan 187 


Appeals, interlocutory order, race, employment. Carson 
v. American Brands, Inc., T/A American Tobacco Co. U.S. 
DDE ee ere te ee cee ee oo ae 242 

Employment, sex. Texas Department of Community Af- 
fairs v. Burdine. U.S. Supreme Ct. ................... 310 

Community property, mortgages, sex, equal protection. 
Kirchberg v. Feenstra. U.S. Supreme Ct. ............. 378 

Sex, equal pay, labor law, unions, remedies, contribution. 
Northwest Airlines Inc. v. Transport Workers Union of 


America AFL-CIO. U.S. Supreme Ct. ................ 461 
Race, Thirteenth Amendment. City of Memphis v. Greene. 
See NIN EI os hon 5h sos oes benicsSabobu'sas cece 462 


Although the employer’s explanation here (that com- 
plainant lacked an affable personality) was sufficient to 
meet its burden of articulating a legitimate, nondiscrimina- 
tory reason for rejecting her as a field representative, and 
thus to destroy the legally mandatory inference of dis- 
crimination arising from complainant’s initial evidence 
(which established the four McDonnell Douglas elements), 
the record supports the hearing examiner’s finding that the 
reason given was a pretext and that the true reason for the 


rejection was “because she was a woman.” Goodman v. 
London Metals Exchange, Inc. Supreme Ct........... 504 

Juries, voir dire. Rosales-Lopez v. United States. U.S. 
OS SR gi ae RE 515 


Injunctions, mootness, handicapped. Univ. of Texas v. 
Camenisch. U.S. Supreme Ct. ...................000 541 

If the successful bidder planned to employ 50 or more 
people, it did not submit the required data and, if it intended 
to employ fewer, it did not submit the required affidavit to 
that effect; a contractor may not escape the affirmative 
action requirements of N.J.S.A. 10:5-32 — -35 and N.J.A.C. 
17:27-3.3,-4.3 simply by filing a general affidavit of nondis- 
crimination, and the failure to comply here placed the suc- 
cessful bidder on an unequal footing with bidders who 
might have been deterred by the cost of compliance. Impac, 
Inc. v. City of Paterson. App. Div. ...................... 543 


DOCTORS 


Board of Higher Education does not have the authority to 
license and regulate foreign medical schools conducted in 
the state. Attorney General’s Formal Opinion No. 25 - 
i ES Cy aes ee. CO ae 74 

Administrative law, licenses, due process, equal protection. 
Guerrero v. State of N.J. and N.J. State Bd. of Medical 


IN I Na cn ee ae 327 
Advertising. Eatough v. Albano. U.S.D.C. ......... 371 
Medicare, corporations. United States v. Pisani, M.D. 

onl IEE EES RA AALS 423 
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DOUBLE JEOPARDY 
Sentencing, appeals, Organized Crime Control Act. United 
States v. DiFrancesco. U.S. Supreme Ct. .............. 58 
Evidence. Hudson v. Louisiana. U.S. Supreme Ct. .. 220 
Mistrial. United States v. Leppo. 3d Cir. ........... 327 


Jeopardy attached as soon as defendant commenced 
serving his prison term, hence principles of double jeopardy 
foreclosed the imposition of any increased term after viola- 
tion of probation. State v. Ryan. Supreme Ct. ........ 477 


DOWER AND CURTESY 


Although the spouses here acquired the family home be- 
fore the effective date of N.J.S.A. 2A:35-5, which abolished 
future rights of dower and curtesy, the husband has no 
interest in the property now held by the wife as tenant in 
common with the mortgagee following foreclcsure of his 
equity of redemption; tenants by the entirety do not hold a 
separable curtesy or dower interest in the undivided inter- 
est of the spouse in addition to their own undivided interest 
in the whole estate. Girard Acceptance Corp. v. Stoop. Ch. 
Div. 288 


DRUGS 


Prisons, minimum security, due process, equal protec- 
tion. Ragonese v. Fenton. U.S.D.C. 89 

Search and seizure, search warrant, evidence. Steagald v. 
United States. U.S. Supreme Ct. ..................... 514 

The school’s no-smoking regulation satisfies the reason- 
ableness standard here, and the vice principal had a right 
to open the purse of the student who had been observed, but 
denied, smoking in an area where it was prohibited; al- 
though an exploratory search was not permissible, once the 
purse was open and the cigarettes removed, the marijuana 
and marijuana paraphernalia were subject to the “plain 
view” exception to the warrant requirement. State in inter- 
ent OF T1530. SAV: We THOM: BUOR iin oi. ccsccebeseences 544 

Entirely apart from the fact that the controlled danger- 
ous substances were properly seized pursuant to a valid 
warrantless administrative search here, the search of the 
horse trainer’s truck is sustainable also as incidental to a 
lawful arrest after his hypodermic syringe fell into plain 
view—moreover, the search was valid because there was 
probable cause to believe that a violation of the narcotic 
laws was being or had been committed; in light of these 
circumstances, coupled with the mobility of the truck and 
defendant’s attempt to flee, there was certainly no need to 
obtain a warrant. State v. Dolce. App. Div............ 548 


DRUNK DRIVING 


It is certainly possible that a qualified operator may not 
be present when a driver is requested to take a breathalyzer 
test yet an effort to find an operator may be made if the 
driver consents; N.J.S.A. 39:4-50 does not require that the 
operator be present when the request is made, and the sus- 
pension of appellant’s driving privileges for 90 days for 
refusing to take the test is affirmed. In re Ferris. -. 
Div 


ee ey 


A one-year period of revocation may be imposed for a 
refusal to take a breath chemical test whether or not a 
motorist is convicted on a subsequent drunk driving offense. 
Attorney General’s Formal Opinion No. 4 - 1981...... 526 


DUE PROCESS 


Even if he had not waived his right to challenge his 
conviction on appeal by pleading guilty, the good-faith con- 
sumption of his blood sample during the testing procedure 
by the State Police Laboratory did not deny due process to 
defendant (who did not avail himself of the opportunity to 
have a blood sample takemand tested by a physiciancf his 
choice). State v. Kaye. App. Div. ...............ssee00- 33 

Imposing on a claimant for unemployment benefits the 
burden of securing a translation of a notice written in Eng- 
lish does not offend due process. Alfonso v. Bd. of Review. 
PUEDE, 2c dnt Si cue otaccutescsas sea caboseh vehaaaesens 97 


EDUCATION 


The appointment of an assistant to supervise the imple- 
mentation of a plan to remedy deficiencies within a school 
system is an incidental power reasonably necessary and 
appropriate to effectuate the Commissioner of Education’s 
statutory responsibilities, and requiring the local board to 
assume the cost of the monitor’s services does not contra- 
vene the policy of Title 18A. In re Trenton Bd. of Education. 
NUON ines ensue uietenbaeackoounur iit suaens sncke cones 149 

The board of education’s policy on school activities, 
which effectively bans most extracurricular scholastic ac- 
tivities during times of traditional religious worship (Fri- 
day evenings, Saturday days and Sunday mornings) is not 
violative of the establishment clause of either the federal or 
state constitutions, either on its face or as applied here. 
Student Members of the Playcrafters v. Teaneck Bd. of Ed. 
PA IEIIN oc aiss ene G aie hee ards Seas tessa suaneecsacse 161 


Full-time teachers under annual contract are not disqual- 
ified for unemployment compensation because, after lay- 
off, they are offered substitute-teaching work; “services in 
any such capacity,” in the circumstances, contemplates 
continuation of full-time services under an annual contract; 
Patrick v. Bd. of Review distinguished. Sulat v. Bd. of Re- 
WE IR AAG. 5 LS kn ws ae ssa edh shoes ehvabosewawes 168 

The clause in the contract that limits the board of educa- 
tion’s authority with respect to the discipline of teachers, by 
prescribing the minimum period of time (ten consecutive 
days of unexcused absences) that “shall” authorize the in- 
stitution of suspension or dismissal proceedings, represents 
such an abdication by the board of its managerial policy- 
making duty as to constitute a nonnegotiable matter be- 
tween it and the education association. Demarest Bd. of Ed. 
v. Demarest Ed. Ass’n. App. Div. .................... 305 

Educational Services Commission may not transfer re- 
sponsibility to provide auxiliary or remedial services to 
nonpublic school students to private profit making organi- 
zation. Attorney General’s Formal Opinion No. 1 - 
BR kn Sis cand Sndaanwn nwa emenass eabacec div sakituks 322 

Alumni associations and development funds at state col- 
leges are not subject to statutory requirements imposed on 
tote agencies. Attorney General’s Formal Opinion No. 2 - 
NM Mes Sis <5 sky acugestnduvatan seaase a eicc ccs 341 








EDUCATION—Continued 


A regulation adopted pursuant to statutory authority 
that conflicts with a prior PERC determination is not valid, 
and State v. State Supervisory Employees Ass’n should be 
construed to extend to all (not just Civil Service) statutes 
and regulations dealing with public employment; here, the 
State Board of Education’s regulation has only a limited 
preemptive effect on collective negotiation regarding 
procedures for the evaluation of tenured teachers, and 
mandatory negotiation is required concerning any prop- 
osal that does not contravene any of its specific provisions 
and does concern a term and condition of employment. 
Bethlehem Tp. Bd. of Education v. Bethlehem Ed. Ass’n. 


PR ros cto alas Ie a rs cen os 6d cass ohaistasd) sc nisinle's aebtavarels 380 
Handicapped, severely mentally retarded. Rev. Kruelle v. 
New Castle Cty. School District. 3d Cir............... 423 


Given the intent of N.J.S.A. 18A:29-11 to equalize em- 
ployment credit and military service, the task becomes one 
of deciding how much military service is the equivalent of 
an academic year; petitioner, who was in the army for two 
years, nine months and 19 days, is entitled to the prospec- 
tive application of three years’ military service credit as of 
the year she filed her claim. Lavin v. Hackensack Bd. of 
RNIN IIE 5 ois asd cheno ss cap asic inion 460 

N.J.S.A. 2A:14-1, the statute of limitations applicable to 
contract claims, applies to teachers’ claims for retroactive 
pay based on the statutory military service credit; also, 
petitioner is barred by the doctrine of laches as to that 
portion of the military credit adjustment applicable to the 
period prior to her petition. Lavin v. Hackensack Bd. of 
N,N ON 65 565 5. ois.6 6 01s 0's Gib wie salve oe'eae's 460 

The Fourth Amendment applies to school searches, but 
the doctrine of in loco parentis lowers the standard to be 
applied in determining the reasonableness of the search 
and school officials may properly conduct a search of a 
student’s person if they have a reasonable suspicion that a 

- crime has been oris being committed, or a reasonable cause 
to believe that the search is necessary to maintain school 
discipline or enforce school policies. State in the interest of 
TAO Say, Oe OI, Ol Obes oo oisicssse'e sicwiassieigivnsingeia:0 544 

The school’s no-smoking regulation satisfies the reason- 
ableness standard here, and the vice principal had a right 
to open the purse of the student who had been observed, but 
denied, smoking in an area where it was prohibited; al- 
though an exploratory search was not permissible, once the 
purse was open and the cigarettes removed, the marijuana 
and marijuana paraphernalia were subject to the “plain 
view” exception to the warrant requirement. State in the 
interest of T.L.O. Juv. & Dom. Rel. Ct. ............... 544 

When a municipality poorer in equalized valuation per 
pupil opts to regionalize with a wealthier neighbor, the level 
of state support will be based on the resources and pupils of 
the resultant regional district as a whole; there is no basis 
on which a constitutional challenge to N.J.S.A. 18A:7A-18 
can be sustained vis-a-vis its treatment of a regional district 
as an integrated entity. Washington Tp. v. Burke. App. 
Me aa aise ctea eae eatin Hip sibs GISd Sieh 5 HERE OR HS 570 

Unemployment compensation, FUTA, religion. St. Mar- 
tin Evangel. Lutheran Church v. S. Dakota. U.S. ee 

Me early a ce tale latin ions ih faseince b: Wevale 44:4 Acele al, 8 Geheamle o.6| 46 (uss 

N.J.S.A. 18A:14-12 does not permit a defect as to the 
number of signatures on the nominating petition of a can- 
didate for a board of education to be cured. Kumpa v. Page. 
MIE oiaca ce otcls oa gic 8 6 00:0 Lada can eee 593 


EEOC 


Discrimination, employment, Civil Rights Acts, public 
UL SS an 153 


ELECTIONS 


National convention delegates, party affiliation. Demo- 
cratic Party of the U.S. v. LaFollette. U.S. Supreme 
MERE cies sistent swe P hess a cok diac on Chaiataeat cfatnies 242 

The treasurer of a county committee of a political party is 
not personally liable for the late filing of an annual report 
(required by N.J.S.A. 19:44A-8) with the New Jersey Elec- 
tion Law Commission. N.J. Election Law Enforcement 
Comm’n v. Hunterdon County Democratic Comm. App. 

Dao mininiste s see Ree ee ee aaa saa San ere 6 Sica nue Se eins 516 

Water districts, apportionment. Ball v. James. U.S. Su- 
IN soos oie roots ra einai te witha Kawa state 540 

Since the township (which has adopted the Mayor- 
Council Plan B form of government) does not provide for 
runoff elections, its regular municipal elections are gov- 
erned by N.J.S.A. 40:69A-160(a) as amended effective July 
24, 1980: the candidates receiving the greatest number of 
votes cast shall be elected to the respective offices; runoff 
elections are not required. Worrick v. Katz. App. 

Merits rie sink wits an hare tilac seus sonics seaea ene a 

N.J.S.A. 18A:14-12 does not permit a defect as to the 
number of signatures on the nominating petition of a can- 
didate for a board of education to be cured. Kumpa v. Page. 


PE ean ieae a St eeepc aie bodes cioainadiee ver 593 
EMPLOYMENT RELATIONS 

Wages, Davis-Bacon Act. Universities Research Ass’n. 
Inc. v. Coutu. U.S. Supreme Ct. ......................... 461 


The Appellate Division’s determination that plaintiff has 
a common-law right of action for wrongful discharge based 
on an alleged retaliatory firing attributable to her filing a 
workers’ compensation claim and that, in addition to—or in 
lieu of—a judicial cause of action for civil redress, there are 
available both statutory penal sanctions in a disorderly 
persons proceeding in municipal court and administrative 
relief before the Commissioner of Labor and Industry, who 
has concurrent jurisdiction over such a dispute, is affirmed 
(although any implication in the opinion below that pursuit 
of administrative relief is generally disfavored, and that 
preference should be extended to the judicial course, is re- 
jected; the election is that of the plaintiff). Lally v. Copy- 
SEP, OT OE a on nk Seca cne sc cacccaescveceus 557 


ENTRAPMENT 
Evidence, experts. United States v. Hill. 3d Cir. ..... 32 
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ENVIRONMENTAL PROTECTION 


Nonreturnable containers, equal protection, interstate 
commerce. U.S. Supreme Ct............cceccecceccees 124 

Appellant’s proposed activity of reducing the arsenic 
contamination in industrial wastewater is integrally re- 
lated to the issue of water pollution and conservation of 
resources and thus fits under the “persuasive government 
regulation” (Biswell) exception to the administrative search 
warrant requirement, pes may even fit the “long standing 
historical government regulation” (Colannade) exception; 
thus, N.J.S.A. 58:10A-6 does not violate appellant’s Fourth 
Amendment rights and DEP may, as a condition to approv- 
al, require the warrantless inspection provision in the per- 
mit. In re Vineland Chemical Co., Inc. App. Div. ...... 338 

Legal Issues In Water Rationing, by James M. Hirsch- 
PROMS ys are cral oa tad ciara a Wo ene oink ci Kee NOISIER aia Gear 417 

Rivers and Harbors Appropriation Act, private right of 
action. Calif. v. Sierra Club. U.S. Supreme Ct......... 515 

The purposeful or knowning release or abandonment of 
chemical wastes, being harmful or destructive substances 
within the provisions of the statute, need not be shown to 
have caused widespread injury or damage to constitute a 
crime of the second degree under N.J.S.A. 2C:17-2(a). State 


Vv. Irom Oxide Cosp Gaw DIG. ic <oisccssc cc cctccececsus 516 
Remedies, common law, water pollution. City of Milwau- 
kee v. Illinois. U.S. Supreme Ct. ..................... 540 


The Spill Compensation and Control Act authorizes the 
Department of Environmental Protection to establish stan- 
dards for the design and construction of facilities subject to 
the act. GATX Terminals Corp. v. N.J. Dept. of Environ- 
mental Protection. Supreme Ct.................0.000% 566 


EQUAL PROTECTION 


Railroad Retirement Act, rational basis standard. United 
States Railroad Retirement Board v. Fritz. U.S. Supreme 


MME eth rclete tare agi ala is fet tia cls lod ardlace adiatsrasw 6de:aleiee sini 58 
Environmental protection, nonreturnable containers, in- 
terstate commerce. U.S. Supreme Ct.................. 124 
Prisons. McCray v. Fauver. 3d Cir. ................ 187 


Social Security, residents of public mental institutions. 
Schweiker, Secretary of Health and Human Services v. Wil- 


MOMS UD POIAG OE, 6 yo. o.csceccc cc ccccisecssceddeccccees 310 
ERISA 

Pensions, Workers’ Compensation. Alessi v. Raybestos— 
Manhattan. U:S: Supreme Ct. ...........0cccccecccccces 567 
ESTATES 


Respondent, who was adopted in 1932 in New York by a 
maternal aunt after her mother died, had a right of inherit- 
ance from her natural father, who died intestate a resident 
of New Jersey in 1979, as if she had been adopted in New 
Jersey in 1932; her right of inheritance was not cut off by 
the 1977 legislative amendment, which is construed here to 


apply prospectively only. In re Avery. App. Div....... 123 
ESTATE PLANNING 

Microcomputers As An Aid In Estate Planning, by Dan- 
DINE NMII I ois oles don oreo ance ois vin ot arae s oid clerea's 3s 583 


ETHICS (see also Attorneys) 


Attorneys. United States v. Friedland and Friedland. 
[SSS 2) a es a ee ee 89 

Respondent’s conduct contains several ethical transgres- 
sions: he should not have become involved in a situation 
where his personal interests conflicted with those of his 
employee and her family, yet he did not even advise her to 
seek independent counsel and made himself trustee and a 
beneficiary of the trust, and later failed to segregate trust 
funds owing to her son; he is suspended for six months. In re 
Daniel G. Gallop. Supreme Ct. ................0.0000- 257 

Respondent failed to preside over complainants’ court 
hearing in a dignified, courteous, patient and impartial 
manner but this isolated incident does not indicate a course 
of conduct, and removal from office as a municipal court 
judge is not warranted; he is publicly reprimanded and 
warned that future conduct of this nature may result in his 
—_— from office. In re Ronald L. Horan. Supreme 

Reena ets erate tng ive Masters <cie ene 6 sie ales dal dark casio 464 


ETHICS OPINIONS 


Opinions of the Advisory Committee on Professional 
Ethics 


No. 467- Conflict of interest, public agency attorney 
NOI EEOD oo co hain i'c 58 6edcie ales vieis-s's 1 
No. 468- Advertising, in various forms ............. 10 
No. 469 Conflict of interest, employment by two law 
firms, also by State governmental agency 113 
No. 470 Conflict of interest, municipal attorney also 
board of education attorney ............... 127 
No. 471- Card of law firm, containing nonlawyer of- 
fice manager’s name...................00% 127 
No. 472- Representing legal services organizations 
created for insurance brokers’ clients ...... 127 
No. 473- Rental agency client warning letters to de- 
ae 137 
No. 474- Division of fees, professional association 
and withdrawing member................. 281 
No. 475- Interstate firm name used in local office ... 283 
No. 476- Local attorneys “Of Counsel, The Nation- 
WUNEN MINN ois sta'e:a.a s ccsindiaicniadiccesieveie 321 
No. 477- Names of attorney and firm used in business 
publication, overruling prior opinions ..... 329 
No. 478 Conflict of interest, assistant county coun- 
sel’s associate conducting appeal from con- 
WAGNER OONTIED 55. 6 on coca csececdenbicsee 329 
No. 479 Firmcontinuedin name of decedent and associ- 
oe AE PORE OT re ree 329 
No. 480- Lawyer participation in media call-in and 
write-in programs, opinion 148 modified ... 330 
No. 481- Lawyer referral service to service real estate 
clients, corporation’s advertising program 
pe ES eee eee 393 
No. 482- Association with D.C. attorney re Federal 


and State assistance programs, advertising 
availability for conferences 


Page Five 


No. 483- Conflict of interest, representing school offi- 
cials sued by teachers’ association then rep- 
resenting officials in civil action against 
ROMIMUIIUIN Gare cnis do b5icdinkeccedesecaxaes 549 


No. 484- Conflict of interest, union counsel also serv- 
ing labor-management committee investi- 
gating Workers’ Compensation claims..... 557 
No. 485- Conflict of interest, county college trustee 
practicing before county agencies ......... 574 
No. 486- Representing parent and child, co-defendants 


in auto case 


EVIDENCE 


Entrapment, experts. United States v. Hill. 3d Cir. .. 32 
Juries, due process, criminal procedure, identification. 
Watkins v. Sowders, Warden. U.S. Supreme Ct. ....... 88 
Habeas corpus. United States v. Daniels. U.S.D.C. .. 89 
First Amendment. United States v. Criden. 3d Cir. 109 
Habeas corpus, pretrial identification, federal procedure. 
Uae EO ooo. Sirocco vr cinn<wsieenSee cclecesecqauxe 125 
The evidence of defendant’s two recent prior accidents 
was admissible in his trial for wanton death by auto to 
prove knowledge of his incapacity to operate a vehicle. 
tebe Vi SONG Ge A BW i aos inc :cbs cdaaacccscecccisias 126 
Hudson v. Louisiana. U.S. Supreme Ct. ............ 220 
The trial judge’s ruling that cross-examination of the 
State’s witness about his prior conviction for felony murder 
was inappropriate because of his pending appeal is re- 
versed; State v. Blue is not persuasive authority for preclud- 
ing the cross-examination for two reasons: the witness is 
not attacking the integrity of his guilty plea and conviction 
on appeal but only the severity of his sentence, and he is 
only a witness, not a defendant. State v. Anderson. “~~. 
Di 


Meee erre cc nas dae een ade cn acnceeseuiavadeatececased 
Products liability. Skill and Skill v. Martinez, M.D. 
Ope os scat Pulseac an daser co uaedanuseedenes 391 
On the facts of this case, where the State’s witness suf- 
fered a substantial loss of memory, her prior testimony 
before the grand jury was admissible at trial as past recol- 
lection recorded under Evid. R. 63(1)(b) and it is immaterial 
that she was called by the trial judge and the evidence 
admitted as prior contradictory statements. State v. Hacker. 
PAI oxo aaah eae Cae ed IRs Mab NES 406 
A trial judge has discretion pursuant to Evid. R. 4 to 
exclude proof of prior convictions offered to affect the credi- 
bility of any witness (as well as a criminal defendant), but 
that discretion did not require excluding the defense wit- 
ness’s convictions on the grounds of remoteness here. State 
Yi, PEE MNIS POINP ENG 5 cb cane cies oe ncackuenienneea 406 
Psychiatrist, murder, Fifth Amendment, right to counsel. 
Estelle, Corrections Director v. Smith. U.S. Supreme 
Ce ec nn Soe edad ete cr kee aadacawndtin 565 
Miranda, right to counsel, evidence. Edwards v. Arizona. 
Gos NII CO oo oak cna tdeasieaseduceuaceeadsenste 
Proposed Amendments to Rules of Evidence ....... 581 
The trial court was in error in ruling that a statement 
against interest is not admissible unless the declarant is 
unavailable as a witness; arguably, under the standard 
established in State v. Abrams, the statements of defend- 
ant’s confederates should have been admitted here, but the 
exculpatory parts thereof were fully revealed to the jury and 
the error, if any, was harmless. State v. Barry. Supreme 


Ocal cca iacites token dea eun Came a paees ne enenaes 581 
EXTRADITION 

Prisons, hearing, due process, Detainer Act. U.S. Su- 
cn Uy Er eererne ne rrececerer ce ore Creer 124 


The Governor cannot be compelled by process to appear 
at a habeas corpus hearing to explain and justify his discre- 
tionary executive decision to issue an arrest warrant in aid 
of the extradition of non-fugitives. In re Mahler. App. 
[tt eee re ere Sore errr rer cree 336 

Although Michigan v. Doran involved a fugitive extradi- 
tion, its limitations on the post-arrest judicial inquiry by the - 
asylum state (to the questions of whether the papers charge 
acrime in the demanding state, whether the habeas corpus 
petitioner is the person named in the extradition request 
and whether he is within a category of extraditable per- 
sons) apply to a non-fugitive extradition as well. In re 
DTS ING. osc ccc ca cccevccacucesceveseceanees 336 

Although the surrender of a non-fugitive (the allegations 
here were that appellants, while in New Jersey, instructed 
others to violate Pennsylvania law), unlike the surrender of 
a fugitive, is within the discretion of the Governor, there is 
no express constitutional or statutory requirement for a 
hearing as a prerequisite to a valid exercise of that discre- 
tion; whatever minimal due process rights appellants may 
have had were adequately protected by the invitation, 
which they accepted, to be “heard” in writing. In re Mahler. 
ATG ooo sinki0i a0 ¢.ciecinceeasseadecveswenedoasenee 336 


FAIR TRIAL 


Free press, television cameras, criminal law, due process, 
COMMER. UG. CUROIO CE ina a5 ic cnc ccccsevecccsed 153 

There is no per se prohibition against well-regulated, 
moderate electronic media coverage of judicial proceedings 
and, until the New Jersey Supreme Court’s experimental 
program is completed, the effect of media coverage can only 
be determined on a case-by-case basis; there was no preju- 
dice in this case, where the trial judge scrupulously adhered 
to the mandates set forth in the guidelines and scrupously 
guarded defendant’s rights. State v. Newsome. App. Div. 233 

Defendant’s presence in the courtroom, with counsel, 
when jury panels were summoned for his trial satisfied the 
requirement of R. 3:16 that “trial has commenced in his 
presence,” and the trial judge properly exercised his discre- 
tion in continuing the trial after defendant voluntarily ab- 
sented himself. State v. Lynch. App. Div. ............ 302 


FAMILY LAW (see also Matrimonial Law) 
Second Annual Report of State Child Placement Advis- 
ory Council 26 


FARMLANDS 


Inasmuch as the homesite valuation approach is a proper 
approach for the valuation of rural farmland in the process 
of development and was used to value all similar property 
in the municipality, it was properly used here in allocating 
the assessment on the entire parcel to the portion of the 











Page Six 
FARMLANDS—Continued 
parcel undergoing the change in use. Plushanski v. Union 
ie RM EEE Oa ee 5 5 8 55d os hae ab oc bore ae eneee 83 


The proper rollback assessment for the year of change in 
use is based on a valuation and assessment of the property 
as of the assessing date, not as of the date of change of use. 


Plushanski v. Union Tp. Tax Ct. ..................... 83 
FARMWORKERS 

Housing. Mountain Brook Orchards, Inc. v. Marshall, 
yf il 2 1: seer 162 


The requirement that any entrance onto a farm on behalf 
of migrant farmworkers be accomplished in a reasonable 
manner is not satisfied as a matter of law where visitors 
having a legitimate interest in inspecting the premises 
merely identify themselves and state the general purpose of 
their visit; other factors were clearly relevant on defend- 
ants’ counterclaim for trespass, and the reasonableness of 
plaintiffs’ conduct constituted a genuine issue of material 
fact that should not have been summarily resolved. Baer v. 


Sorbello. App. Div. ............. EESCER ee de iaes ene 262 
FEDERAL COURTS 

U.S.D.C. Rule Amendment Re: Attorney Discipline, Gen- 
ES EE eRe ee Geer - 257 
FEDERAL PROCEDURE 

Federal Rule Amendments .................-...---- 17 

Injunctions, Fourteenth Amendment, civil rights. United 
A GONE | ee ee ene eee 98 
a Delta Air Lines v. August. U.S. Supreme 

f PECRSSSESENE SDS EEES SEES b one kbwkn + pebe4eR 5558 04608 312 

Class actions, due process. Kyriazi v. Western Electric 
PUP EM cc helukesybebewsibouecchxcisoboucsasceesesel 601 
FCC 


Licenses, policy statement. Federal Communications Com- 
mission v. WNCN Listeners Guild. U.S. Supreme Ct. 404 


FINDERS’ FEES 


Since 14% of the sale of the manufacturer’s entire assets 
to the conglomerate involved real estate, under the Real 
Estate Brokers’ Act the unlicensed plaintiff could not re- 
cover a finder’s fee on any portion of the transaction; the 
Appellate Division is bound by the holding in Kenney v. 
Paterson Milk & Cream Co. and does not feel free to reexam- 
ine the problem in light of modern economic conditions— 
any change of such a firmly embedded rule of law must 
come from the Supreme Court or the legislature. Kazmer- 
— Consultants, Inc. v. Schoeffel Instr. Corp. App. 

DeRESETES SE SEDO SENSE RE KDE WOSSN E> be exK eT eC esR ERED 281 


FIREFIGHTERS 


Although these two volunteer fire companies and their 
members are immune under the Tort Claims Act from 
claims arising out of simple negligence occurring at the 
situs of an emergency, a fire drill is not an emergency and 
the motion to dismiss the claim for property damage is 
denied. D’Eustachio v. City of Beverly. Law Div. ..... 430 

All New Jersey fire districts are now empowered to create 
paid positions and incur expenses for district operations, 
subject only to voter approval of budgets; under the retroac- 
tive section of the amending legislation, they may pay past, 
promised salaries and previously incurred expenses (if 
statutory conditions are met). Oughton v. Bd. of Fire 
Comm’rs., Fire Dist. No. 1, Moorestown Tp. App. Div. 539 


FIRST AMENDMENT 

Evidence. United States v. Criden. 3d Cir........... 601 
FRANCHISES 

Contracts. George R. Darche Associates, Inc. v. Beatrice 
Ponte Company. TBI. 2... vo nncccccavsccnecccsses 523 


_ Labor law, franchise fees, entertainment law. H.A. Art- 
ists & Associates, Inc. v. Actors Equity Ass’n. U.S. Supreme 


SUES Ss kU Move beRbEEuSEKabau nus Coavene bowns'tvetoue cet 589 
FREE SPEECH 
First Amendment, Fourteenth Amendment, legis- 
lative acts. Parker v. Merlino. 3d Cir............ 601 
FREEDOM OF THE PRESS 


The limited “eyewitness” exception to the shield 
law must be strictly construed, and the reporter’s ob- 
servations of city workers at home while being paid to 
work, which she wrote about in a newspaper article, 
are privileged and do not fall within the exception; the 
subpoena requiring her to testify before the grand 
jury investigating allegations of theft by deception, 
as a result of that article, is quashed. (Both the 
“waiver” and “exception” clauses could use further 
legislative clarification). In re Vrazo. Law Div. .. 86 


FREEZE ACT 


A judgment of a county board of taxation complete 
and regular on its face is entitled to Freeze Act protec- 
tion in all respects where one component, even if not 
both, of the total assessment is determined by the 
county board upon an adjudication on the merits; 
when these taxpayers appealed their building as- 
sessment, but not their land assessment, and ob- 
tained a judgment of the county board fixing their 
total assessment for 1976, the Freeze Act prevented 
the township, in the absence of an intervening change 
of value, from raising that total assessment (by in- 
creasing the land assessment) for 1977. Springfield 
ap. v. Wemmuny, App. Div................00000c005 467 


FULL FAITH AND CREDIT 


The purpose of the penalty in the Philadelphia 
Wage Tax Ordinance for failure to file an income tax 
is not to punish, but to grant a civil remedy to the city 
in its role as tax collector, and the penal exception to 
the full faith and credit clause does not apply to a civil 





money judgment based on the penalty; the judgment 
here is entitled to recognition in New Jersey under 
principles of full faith and credit and comity. City of 
Philadelphia v. Austin. Supreme Ct. .......---- 587 


GOLF 


When plaintiff was struck in the head by a golf ball 
she was clearly not within the zone of danger as that 
concept is understood in the cases that treat the duty 
to give warning before striking the ball; defendant 
fulfilled his duty to give warning when he saw that 
his shot was deviating from the intended path, and 
plaintiff's contention that he was liable as a matter of 
law because he did not give warning before striking 
the ball is rejected. Carrigan v. Roussell. App. 
OTe RE aE ey eee 220 


HABEAS CORPUS 


Collateral estoppel, sec. 1983 suit, criminal proce- 
dure, evidence, search and seizure, damages. Allen v. 
McCurry. U.S. Supreme Ct. ..........--+-++2++5 58 

Evidence. United States v. Daniels. U.S.D.C. vs 89 

Parole, due process, sec. 1983 suit, jurisdiction. 
McCray v. Dietz. U.S.D.C. .........--.eeeseeeeee 89 

Prisons, transfers, pretransfer hearing, due pro- 
cess. Beshaw v. Fenton. 3d Cir. ..............++: 98 

Evidence, pretrial identification, federal procedure. 


Uf SSS CA: ee ey Pe eee ees 125 
Custody. Lehman v. Lycoming Cty. Children’s 
Services Agency. 34 Cir. .........ccccceescecees 423 
HANDICAPPED 
Education, severely mentally retarded. Rev. Kruelle 
v. New Castle Cty. School District. 3d Cir....... 423 
HOSPITALS 


Medicare, insurance, costs. Annie M. Warner Hos- 
pital v. Patricia Harris. Sec’y of Dept. of H.E.W. 
DRO 52 cot bisa earn knsaeseseb erase ncere hour 162 

Persons who may be eligible for free or reduced-cost 
services under the Hill-Burton Act and its implement- 
ing federal and state regulations have a private right 
of action deriving therefrom to enforce the hospital’s 
obligations either affirmatively or defensively, and 
the failure of a Hill-Burton-obligated hospital to give 
the required notice to a medical indigent, or one who 
is presumptively a medical indigent (as defendant 
here clearly is), constitutes an absolute bar to the 
right of the hospital to sue for its bill for services 
rendered to that person; the contrary view of the Law 
Division in Cooper Medical Center v. Joyner is re- 
jected. The Hospital Center of Orange v. Cook. App. 


Sed SVE eR De a anak aiab bask home 339 
Medicare. Monmouth Medical Center v. Harris, 
ee pe yt 07 Se eee ae sees 423 
HOUSING 
Farmworkers. Mountain Brook Orchards, Inc. v. 
Marshall, Sec’y of Labor. 3d Cir. ............... 162 
IMMIGRATION 


Displaced Persons Act, denaturalization, citizen- 
ship, Immigration and Naturalization Act, Nazi con- 


centration camp guard. U.S. Supreme Ct. ...... 124 
IMMUNITY 
Receiver, Matrimonial Law. Mahalchik v. Ehrlich. 
ee eee eee ee ee ee 187 
Prisons, immunity, negligence. Parratt v. Taylor. 
55s SIE IE. 5a 5 oss wens vayeawis vcacewssbs 570 
INCOMPETENCY 


The right to be sterilized is included in the privacy 
rights protected by the state and federal constitu- 
tions; where an incompetent person lacks the mental 
capacity to make that choice, the Chancery Division 
has inherent power under its parens patriae jurisdic- 
tion to decide whether to authorize sterilization, sub- 
stituting its judgment (not just the parent’s good-faith 
decision) for the incompetent’s consent; nothing said 
here should be interpreted as approving compulsory 
sterilization for any purpose. In re Grady. N.J. Su- 
Oo ©, SE aes SE Es eee em 209 

In every case where application is made for author- 
ization to sterilize an allegedly incompetent person, 
the trial court shall appoint an independent guardian 
ad litem; the proponent of sterization should have the 
burden of proving by clear and convincing evidence 
that the person to be sterilized lacks the capacity to 
consent or withhold consent, and the trial court must 
be persuaded by clear and convincing proof that ste- 
rilization is in the incompetent person’s best inter- 


ests. In re Grady. Supreme Ct. ................. 209 
INDIANS 

Treaties, Riparian Rights. Montana v. United States. 
Un OS EE Bie eae 404 
INDICTMENTS 


Since the death of the victim occurred in Camden 
County, New Jersey, as the result of his having been 
shot and wounded in Pennsylvania, the indictment, 
which properly alleged that the killing occurred in 
Camden County, was clearly sufficient on its face 
under R. 3:14-1(d). State v. Farlow. App. Div. ... 149 

The standard of gross and patent abuse of discre- 


tion must apply to all dispositive prosecutorial deci- - 


sions in respect of PTI, and the prosecutor’s deter- 
mination here respecting the ultimate disposition of 
the indictment, following the maximum permitted 
enrollment period, constituted such as dispositive de- 
cision; the trial judge erred in not dismissing the in- 
dictment. State v. Von Smith. App. Div......... 306 

Considering the time that had elapsed here from 
the date of defendant’s initial PTI program enroll- 
ment, his genuine efforts to comply with its require- 
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ments and the total absence of any further criminal 
behavior, returning him to the criminal process for 
the exclusive purpose of insuring his continued par- 
ticipation in mental health therapy was inappro- 
priate; the trial judge’s legitimate objective in not 
dismissing the indictment could have been achieved 
within the confines of a civil commitment proceeding. 
State v. Von Smith. App. Div.................+- 306 


INDIGENTS 


Due process, appeals, surety bonds. Lecates v. Jus- 
tice of the Peace Court No. 4 of State of Delaware. 
BAGG. «ccc aueeuhpsckbekahs caeeeseeskaacoeen 98 

Right to counsel, civil rights, appeals, prisoners. 
Robert Allen Ray P-1201 v. Robinson, Comm’r. of 
Cappetion, Fas HOA, esi is 6c sb o sion aun cases aie 234 

Persons who may be eligible for free or reduced-cost 
services under the Hill-Burton Act and its implement- 
ing federal and state regulations have a private right 
of action deriving therefrom to enforce the hospital’s 
obligations either affirmatively or defensively, and 
the failure of a Hill-Burton-obligated hospital to give 
the required notice to a medical indigent, or one who 
is presumptively a medical indigent (as defendant 
here clearly is), constitutes an absolute bar to the 
right of the hospital to sue for its bill for services 
rendered to that person; the contrary view of the Law 
Division in Cooper Medical Center v. Joyner is re- 
jected. The Hospital Center at Orange v. Cook. App. 
NG casos cde Soe Meee apa bevels sashes phloem sete 339 


INJUNCTIONS 
Trademarks. United States Jaycees v. Philadel- 
PUR SRV COOR OO MIE 6 65s nis s 0:00 occas o's 6 50008 0 234 
Mootness, discrimination, handicapped. Univ. of 
Texas v. Camenisch. U.S. Supreme Ct. ......... 541 
INSURANCE 


Where, as here, no one other than the murderer has 
any interest in the policy insuring the lives of his 
victims, the company should be relieved of its obliga- 
tion to pay; (query whether N.J.S.A. 3A:2A-83(c) 
would affect this outcome had it been in effect at the 
time of the insurance contract and murders here). In 
ve Last, Law DNV. ADB. DIV. oo ces cedss scaegnane 65 

Choice of law, due process, full faith and credit, 
uninsured motorist coverage, automobiles. Allstate 
Insurance Co. v. Hague, Personal Representative of 
Hague’s Estate. U.S. Supreme Ct................ 81 

Knowledge of an owner of a motor vehicle of lack of 
liability insurance coverage is not an essential ele- 
ment of the offense of violating N.J.S.A. 39:6B-2. 
re Ae oe PE | a oh er nee ee 198 

The title insurance policy here does not provide any 
protection for any continuing liability the insured 
may have after he transfers his title; although that 
liability may be defined as an insurable interest, itis 
separate from other property interests and will not be 
deemed within the coverage of a title policy that 
clearly excludes it. Sylvania v. Stein. Ch. Div. .. 244 

Limitations of action. Marshall v. Aetna Casulaty 
Pe 6 eR | & | ee a een AR Orne 327 

The novel question of law in the case of the owners 
of the possessory interest is absent in the case of their 
mortgagee, whom the policy was intended to protect, 
and he is entitled to counsel fees (and prejudgment 
interest) under R. 4:42-9(a)(6); a fire insurance policy 
is a contract of indemnity and the rule (read without 
the gloss in Kistler v. N.J. Mfrs. Ins. Co.) is applicable 
not only to cases where the carrier refuses to defend 
but where the carrier improperly refuses to pay on the 
policy. Miller v. N.J. Ins. Underwriting Ass’n. Law 
SU heh cee sak buku tos one nuohh hia cook sore 383 

New Jersey claims covered by policies issued by 
out-of-state surplus lines insurers who became in- 
solvent did not fall within the protective scope of the 
New Jersey Property-Liability Insurance Guaranty 
Association Act as it existed prior to February 22, 
1980, when an amendment expressly excluded sur- 
plus lines insurers from its coverage; the amendment 
did not change the essential definition of “insolvent 
insurer,” it merely clarified it to reflect more exactly 
the underlying legislative intent. Railroad Roofing & 
Building Supply Co., Inc. v. Financial Fire & Cas. Co. 
oN © RRS: SO RR Ani 42 A aR eB 403 


Taxes, Commerce clause. Western & Southern Life 
Insurance Co. v. State Bd. of Equalization of Califor- 
HAM: 19S OMDUOUIO NOES = 558s woe Se veh Sudce awe 589 


INTEREST 


Interpleader fund, courts, Fifth Amendment, Four- 
teenth Amendment. Webb’s Fabulous Pharmacies, 
Inc. v. Beckwith, Clerk of the Circuit Court of Semi- 
nole County. U.S. Supreme Ct................... 58 

No interest is due on excess tax payments unless 
provided for by statute and, since N.J.S.A. 54:3-27.2 
does not apply retroactively, the taxpayers here are 
not entitled to pre-judgment interest on refunds due 
for 1973-76; they are entitled to pre-judgment interest 
on the excess of 1977 taxes. 9W Contractors, Inc. v. 
Englewood Cliffs Borough. Tax Ct. ............ 

The taxpayers’s claim for interest is not barred here 
by the entire-controversy doctrine; until a final judg- 
ment was entered for 1975, they could not seek to have 
the Freeze Act applied to 1976 and 1977, and thus no 
claim for interest could even have been made as to 
MEDI PRONE NSE. ora 5 hc Shan casa 127 


INTERSPOUSAL IMMUNITY 


In this negligence/products liability action alleg- 
ing that a defective contraceptive device caused 
plaintiff-wife to give birth to healthy twins, defend- 
ant’s counterclaim against plaintiff-husband for con- 
tribution, alleging negligent use of the condom, does 
not fall within one of the situations where the doc- 
trine of interspousal immunity continues to have via- 
bility; while some matters or proceedings between a 
husband and wife within the privacy of the bedroom 
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INTERSPOUSAL IMMUNITY—Continued 


may remain within its protection, plaintiffs have 
lifted the veil of secrecy here and have placed squarely 
in issue all the facts surrounding their use or misuse 
of the product. J.P.M. v. Schmid Laboratories, ere 
PRD SATIN eee eae cea cie crete lsisisicluls uae oe alec ene 483 


INTERSTATE COMMERCE 


Corporations, takeover bids, federal preemption, 
severability. Kennecott Corp. and KC Development 
_ v. Smith, Degnan, and Curtiss-Wright Corp. 3d 

salons reteca yore ciate ahs Oa Gs aleve sree g Sever ts estat ee aaoeaee 187 

‘Seiad, abandonment. Chicago and North West- 
ern Transportation Co. v. Kalo Brick and Tile. U.S. 
Pe NPRM soe rae asia ssenshans Scare nine was ses 310 

National Stolen Property Act, Dyer Act. we 
States vi McWlroy. 3d Cit... occ. ssc ccc sccises sc 

Nuisance, damages. United States v. Kin-Buc, ron 
LULL 1 CRESS te nee ES CeO im ey 371 

Motor vehicles, trucks. Kassel, Dir. of Transp. v. 
_ Freightways Corp of Del. U.S. Supreme 

382 


a 


INTOXICATION 


Defendant’s intoxication was self-induced, since a 
reasonable person ought to know that mixing medi- 
cine and alcohol can produce irrational behavior, and 
self-induced intoxication is unavailable as an affir- 
mative defense to a crime where the culpable mental 
state is recklessness. State v. Holzman. Law 


Wao Gaia iaiate ae iG Sn ae als task 9 4b AS. ASAE 4 ORES WE 126 
JOINT TORTFEASORS 

Recoupment, comparative negligence. Slaughter v. 
Penn: X-Ray Corp: SO CH: ...cccc ccc ceccecces 163 
JUDGES 


Respondent failed to preside over complainant’s 
court hearing in a dignified, courteous, patient and 
impartial manner but this isolated incident does not 
indicate a course of conduct, and removal from office 
as a municipal court judge is not warranted; he is 
publicly reprimanded and warned that future con- 
duct of this nature may result in his removal from 
office. In re Ronald L. Horan. Supreme Ct. ..... 464 


JURIES 


Due process, criminal procedure, evidence, identifi- 
cation. Watkins v. Sowders, Warden. U.S. Supreme 


MOS ssciocsreidiatayoicin aod a slving Ss bale Ges vdeo Wel VIACe 64H Dias 88 
Self-incrimination, instructions, criminal procedure. 
Carter v. Kentucky. US. Supreme Caer 312 
Voir Dire, discrimination. Rosales-Lopez v. United 
States. Supreme GARNET G: EK Catia oe anne 515 
JURISDICTION 


Veteran’s Administration, equal protection, stand- 
ing. Falter v. The Veteran’s Administration. 
Co CS ES ere Tn APE eer rn ger 69 

Where, as here, the manufacturer-distributor rela- 
tionship is an active one, and explicity designed to 
provide and ensure the sale of the foreign corpora- 
tion’s products, the necessary minimum contact may 
be found in the relationship between the foreign 
manufacturer and its New Jersey distributor....123 

Discrimination. Jibilian v. American Airlines, Inc. 
PO NNM A aaA. Pasa ote theo: « dials 4/019 Maine semana eile 187 

Since plaintiff engaged in “reprehensible conduct” 
in taking the child from the baby sitter without notice 
to defendant, and wrongfully removed him from 
Arizona, the trial court properly dismissed the New 
Jersey action; Nehra v. Uhlar is distinguished, dis- 
missal here simply means that the parties will litigate 
custody in the pending action in Arizona (the child’s 
place of birth and residence before he was wrongfully 
brought to New Jersey.) Stevens v. Stevens. App. 
MOD ic Wass ine Sie os ag a bie Nae Renae OuieNs 241 

Taxes, real property, refunds, Tax Injunction Act. 
Rosewell, Treasurer of Cook County, Illinois, v. La 
Salle National Bank, Trustee. U.S. Supreme 
Me ee hc ore tnp ee Migr aise d chee te ee ieie ais ocdiorer ol bieia 405 

Taxes, natural gas, supremacy clause, commercial 
_ Maryland v. Louisiana. U.S. Supreme 


JUVENILES 


The stay granted by the trial court pending appeal 
had the effect of tolling N.J.S.A. 2A:4-63, which limits 
the rehabilitation to a maximum of one year since the 
juvenile is 18; the disposition order of the juvenile 
court commences upon the termination of the stay. 
State in the interest of J.A.B. App. Div 50 

R. 3:10-3 applies to complaints in the Juvenile and 
Domestic Relations Court and the motions for dis- 
missal on the basis that the facts as alleged in the 
complaints and proved by the State did not constitute 
a violation of N.J.S.A. 2C:17-3a(1) should clearly not 
have been considered during trial. State in the Inter- 
ORGS es AM Posed ois o.oo sre Siee DSA Rak anode 167 

There is no impediment in the township’s zoning 
and other land-use ordinances, or in a fair considera- 
tion of its legitimate local interests, inhibiting the 
Department of Corrections from implementing its in- 
tended use of property in a residential zone as a group 
home for a few preadolescent boys whose adjudica- 
tions of delinquency were based on minor offenses 
against property and who were committed to Skill- 
man only because of a lack of a suitable home envi- 
ronment. Pemberton Tp. State. App. Div. ...... 542 

The Fourth Amendment applies to school searches; 
but the doctrine of in loco parentis lowers the stand- 
ard to be applied in determining the reasonableness 
of the search and school officials may properly con- 
duct a search of a student’s person if they have a 
reasonable suspicion that a crime has been or is being 
committed, or reasonable cause to believe that the 


a 





search is necessary to maintain school discipline or 
enforce school policies. State in interest of T.L.O. & 
D:ReCt. Wate @ Dem Rete Obes vise ccccececsece 544 

Although the board of education was involved in 
the Chancery Division proceeding to reinstate the 
juvenile, where the evidence of marijuana was found 
to have been obtained in an unconstitutional search, 
its appearance cannot be found to have adequately 
represented the State’s prosecutional interests, and 
the State is not bound by the decision in the prior 
hearing. Juv. & Dom. Rel. Ct. .................. 544 

The findings of fact and reasons required for proper 
appellate review of the judge’s determination are no 
less significant with respect to a grant or denial of the 
juvenile court’s waiver of jurisdiction than with re- 
spect to an adjudication of delinquency on the merits, 
and it is impossible to discern from the general find- 
ings here, where the charges included murder, whether 
the judge used the appropriate standard in determin- 
ing not to waive jurisdiction; that standard requires 
that significant weight be given to the safety and 
welfare of the public and the nature of the defense, 
rehabilitation is not the sole criterion in deciding 
whether to prosecute a juvenile as an adult defendant. 
State in the Interest of C.A.H. App. Div......... 546 


KIDNAPPING 


The fact that the abduction statutes were not incor- 
porated into the code does not mean that the conduct 
described in the pre-code offenses is free of penal 
sanctions; to the extent that the taking away of the 
16-year-old from her home was forcible, against her 
will, and with the intent to commit carnal abuse, the 
conduct could constitute kidnapping, and N.J.S.A. 
2C:13-1b is, consequently, a congruent offense to 
N.J.S.A. 2A:86-3. State. v. Jordan. App. Div. ....383 


LABOR LAW 


Railroads, abandonment. In re The New York, Sus- 
quehanna & Western Railroad Company. 
U.S.D.C. 69 

Concerted protected activity, jurisdiction. Frank 
Briscoe Inc: v. N- ERB. 3d Cir... cc cccecceccces 162 

Unions, fair representation. yoreng v. Jones Motor 
Freight, Div. Allegheny Ce 8A CR. oc cccccses 162 

The pension plan in this case imme by federal 
law) was intended to be for the sole benefit of the 
trucking employees in the bargaining unit and not for 
the benefit of the principals of the corporation, even 
though they may also have functioned as truck driv- 
ers. The Trucking Employees of North Jersey Welfare 
Fund. Inc. v. Vrablick. Appl. Div. .............. 224 

Fair Labor Standards Act, wages. Barrentine v. 
Arkansas Best Freight System, Inc. U.S. Supreme 

404 


Ce 


Discrimination, sex, equal pay, unions, remedies, 
contribution. Northwest Airlines, Inc. v. Transport 
Workers Union of America, AFL-CIO. U.S. Supreme 


etna ra Nee tae i oectns dn aibeetninoalels 461 
Strikes, damages. Complete Auto Transit Inc. v. 
FOUR US: SOWROIOI CE, 6.6.5 5 occ cisiccnsoscseneacsen 541 


Franchise fees, theatrical law. H.A. Artists & Asso- 
ciates, Inc. v. Actors Equity Ass’n. U.S. Supreme 
i SS ORO SRE ede GS one ie eS a ee nN 589 

Collective bargaining agreement. Clayton v. Inter- 
national Union, United Automobile, Aerospace & 
—_— Implement Workers of America. U.S. ——— 

Se te Pra iets dai trare nisscac adie eocdewine see’ 5 


LANDLORD AND TENANT 


Sec. 1983 suit, class action, mootness, damages, 
attorney’s fees. Pernas v. Parkview Towers Man- 
GROMIGNG COMMU Ce <6 ois. 0:i6.ccasas be pteice cuisine’ 69 

The Landlord Tenant Anti-Reprisal Act, even if 
applicable to the relationship between the resident 
and the non-profit corporation that operates the life- 
care community, was not violated here, where plain- 
tiff remains a resident, because no damage was 
shown. Onderdonk v. The Presbyterian Homes of 
IRE UP eNO lace o's eos ans saves 0"a wie oie wlateleiwt a « 185 

A notice given by a month-to-month tenant during 
the monthly period of an intention to quit at the end of 
that period is not totally ineffective, rather, it consti- 
tutes a valid notice referable to the end of the next 
monthly period; when the month-to-month commer- 
cial tenant gave notice to quit on November 16, 1976 
here, it was obligated to pay rent (in the absence of an 
interim reletting only through December 31, 1976, 
not, as the trial judge held, for all four months before 
the premises were relet. S.D.G. v. Inventory Control 

NEN oo ooo siaZasnls Soda Vassusecoesras tee 562 

The proper measure of damages in this situation is 
the amount required to restore the premises to the 
condition they were in at the inception of the tenancy, 
reasonable wear and tear excepted; burns and ink 
stains do not constitute reasonable wear and tear of 
carpeting, and the landlord’s principal was fully 
qualified to testify as to the reasonable replacement 
cost thereof (less depreciation, to the extent that fac- 
tor may be relevant.) S.D.G. v. Inventory Control Co. 


TEN TN Gis a taney wi gS 'a 4 wrens ae S UB Ee 562 
LEGISLATION 

Free speech, First Amendment, Fourteenth Amend- 
ment. Parker v. Merlino. 3d Cir................. 601 
LETTERS OF CREDIT 


The issuer need only determine whether the docu- 
ments presented appear on their face to be in accor- 
dance with the terms and conditions of the letter of 
credit, and must pay regardless of whether the under- 
lying contract between the customer and the benefi- 
ciary has been performed; setting aside for the moment 
the case where there is notice of fraud or irregularity 
not apparent on the face of the document presented, 
the issuer is under no obligation to ascertain, and 
assumes no responsibility for, the genuineness, accu- 
racy or truthfulness of the document. Lustrelon, Ins. 
VW PPUUNCHIOD. FDEV Soin cc caccccesccccvenes 535 
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LICENSES 


FCC, policy statement. Federal Communications 
Commission v. WNCN Listeners Guild. U.S. Supreme 
Ct. 04 


Administrative agencies, Attorney General. Herz 
WPCA ME CRI oo cadena gdesnndcetatiievesasey 582 


LIENS 


When title has been conveyed to the vendee and the 
deed recorded, the agreement for the sale of real est- 
ate, no longer executory, merges in the deed and no 
further action is required under N.J.S.A. 46:21-3 to 
protect the priority of the vendee’s lien over subse- 


The IRS levy was effective to give it a right to a 
proceeds of the note due to the taxpayer sufficient to 
satisfy its tax assessments for which the levy was 
made; thereafter, the makers of the promissory note 
possessed no property to which the bank’s judgment 
lien could attach and the IRS’s right was superior to 
any claim by the judgment lien creditor by virtue of 
its levy, even though the IRS had not filed a notice of 


lien. Prontek v. Ceritano. App. Div. .............. 466 
LIMITATIONS OF ACTIONS 

Discrimination, education, tenure. Delaware State 
College v. Ricks. U.S. Supreme Ct.................. 59 


Contracts, UCC, torts. Foodtown v. Sigma Market- 
ing Systems, Inc. and Ara Services. U.S.D.C...... 69 
Securities, choice of law. Biggans v. Bache Halsey 
Stuart Shields, Inc. 3d Cir 98 
Since the Japanese corporation here has no repre- 
sentative in New Jersey on whom process might be 
served, the tolling provision preserved plaintiff's 
claim; without regard for the unlikely proposition 
that Honda dealers in New Jersey are agents of 
Honda, Ltd., N.J.S.A. 2A:14-22 refers to individuals 
who “represent,” rather than those who perform de- 
tails or who may be “minor functionaries” of the for- 
eign corporation. Coons v. Honda Motor Co., Ltd. of 
Co) 5 EE rrr ore errr te corre 123 
If the warranty here explicity extended to future 
performance of the fire truck, the four-year limita- 
tions period of N.J.S.A. 12A:2-725 did not begin to run 
until the breach (the paint defect) was or should have 
been discovered by plaintiff, provided the defect arose 
within the warranty period; the key requirement in 
finding a warranty of future performance is that it 
make specific reference to a future time (here, at least 
one year). Comm’rs of Fire District No. 9, Iselin, 
ee v. American La France. “— 
— or of fault as well as injury is requisite for 
the accrual of a cause of action and all of the factors 
militating against adequate knowledge of physician 
fault coalesce in this case, where plaintiff acted rea- 
sonably in attending to her medical needs; her deci- 
sion to seek the advice of another physician cannot be 
regarded as conclusive evidence that she then sus- 
pected that defendant was guilty of medical malprac- 
tice, and her claim, filed within two years of when the 
second physician later advised her that defendant’s 
treatment had been improper, is not barred by the 
oe of limitations. Lynch v. Rubacky. spon 
N.J.S.A. 39:6A-13.1(a) permits recovery of PIP ben- 
efits from the injured plaintiff's carrier if the action is 
brought within four years from the date of the acci- 
dent, but it limits the extent of the recovery to ex- 
penses incurred within the two-year period immediate- 
ly preceding the date of suit. Ochs v. Federal Ins. Co. 
Poa ic cokasesiccdnoeunoas eeaseneek des pensaaes 222 
Insurance. Marshall v. Aetna Casualty & —— 


The statutory notice served by the patrolman on the 
municipality clearly notified it of his intention to 
challenge his discharge and, although no notice of 
appeal was filed in the Superior Court, the trial court 
should have accepted the appeal on a nunc pro tunc 
basis; appellant was not the cause of the failure to file, 
and the “just accommodation” of individual justice 
and public policy to which Galligan v. Westfield Cen- 
tre Service refers requires that he be provided with the 
only available review of the municipal action. Bo- 
rough of Stone Harbor v. Wildwood Local 59, a 
PRIN soos bcincgeccen Joc tacsatdesavwtdatas arin 

N. J. S.A. 2A:14-1, the statute of limitations Sore 
ble to contract claims, applies to teacher’s claims for 
retroactive pay based on the statutory military ser- 
vice credit; also, petitioner is barred by the doctrine of 
laches as to that portion of the military credit adjust- 
ment applicable to the period prior to her petition. 
Lavin v. Hackensack Bd. of Education. App. 


LONGSHOREMEN’S AND HARBOR 
WORKERS’ COMPENSATION ACT 


U.S. Longshoremen’s and Harbor Workers’ — 
pensation Act, by George J. Duffy ............. 
Negligence. Scindia Steam Navigation Co., Lid v. 
De Los Santos. U.S. Supreme Ct................ 540 
Third party claim. Rodriguez v. Compass Shipping 
Can LA UB Be Go oko vk ciesiccvcccaczes 565 
Third party claim. Rodriguez v. Compass Shipping 
Ca. Lae U.S. SURGE Chi ociigkcccccccccveseoes 566 


MALICIOUS PROSECUTION 


In order to hold a company that employs officers 
pursuant to N.J.S.A. 48:3-38 liable for an unwar- 
ranted arrest and malicious prosecution, it must be 
shown either that the officer had acted as an em- 
ployee but not within his duties as a policeman, or 
that the action had been instigated by the company; 
the officers here were carrying out their public duties 
in investigating thefts when they arrested plaintiff, 
and the jury could not reasonably have found that 
they had acted as agents of the railroad company. 
oe v. Penn Central Transp. Co. App. 

1 
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MALICIOUS PROSECUTION—Continued 
Acceptance to a pretrial intervention program does 
not constitute a favorable termination of a criminal 
proceeding sufficient to support a claim for malicious 
prosecution. Thomas v. N.J. Inst. of Technology. Law 
oT eee eee rene en heer ey 470 


MALPRACTICE 
Although the pendency of a malpractice suit against 
a physician is not a per se basis for his disqualifica- 


tion from an R. 4:21 panel, whenever a party objects to ~ 


a panelist because he is or has been a defendant in a 
malpractice action (or for some other valid reason) 
the judge presiding over the panel should closely 
question the physician to determine whether he will 
be an impartial panelist; the determination will rest 
within the judge’s discretion, although he is expected 
to resolve doubts in favor of disqualification. Corbo v. 


Crutchlow. Supreme Ct. ....................-.- 557 
MATRIMONIAL LAW 

Immunity, receiver. Mahalchik v. Ehrlich. 3d 
See ses nu Secchb ohn eek onckRe bx bebe cereakene 187 


The existence ‘of a common-law rule exempting 
husbands from prosecution for rape prior to the effec- 
tive date (September 1, 1979) of N.J.S.A. 2C:14-5(b), 
which expressly excludes marriage to the victim as a 
defense against prosecution of sexual crimes, is not as 
obvious as the lower courts here or courts in other 
jurisdictions have believed, and New Jersey did not 
have a marital exemption rule for rape in 1975 that 
would have applied to this defendant; he had fair 
warning that his conduct might lead to a charge of 
raping his estranged wife, and a conviction under 
N.J.S.A. 2A:138-1 would not deprive him of due pro- 
cess. State v. Smith. Supreme Ct. .............. 209 

For all the reasons stated in State v. Smith, and 
because of the additional circumstances present in 
this case, where the wife had filed a complaint for 
divorce and obtained a restraining order to keep de- 
fendant from “contacting . . . or harming” her and 
defendant had executed an agreement not to molest 
her, defendant could properly be convicted of raping 
his estranged wife in 1976. State v. Morrison. Su- 
EIS ike cake Ge dureks Seeseeshesbssen5 eeere 217 

Since plaintiff engaged in “reprehensible conduct” 
in taking the child from the baby sitter without notice 
to defendant, and wrongfully removed him from 
Arizona, the trial court properly dismissed the New 
Jersey action; Nehra v. Uhlar is distinguished, dis- 
missal here simply means that the parties will litigate 
custody in the pending action in Arizona (the chiid’s 
place of birth and residence before he was wrongfully 
brought to New Jersey.) Stevens v. Stevens. App. 
re ee re 241 

Community property, mortgages, discrimination, 
sex, equal protection. Kirchberg v. Feenstra. U.S. Su- 
SS ¢ re ee ee eee ees: 378 


Tevis v. Tevis, which recognized the abrogation of the 
doctrine of interspousal immunity, is clearly applic- 
able to plaintiff's allegation of assault and battery, 
and her motion to amend her complaint for divorce on 
the ground of extreme cruelty by adding a cause of 
action for assault and battery is granted. Scholz v. 
SE ee nee Pere 384 
Remarks made by spouses to and within the family 
unit constitute conduct that qualifies as “simple do- 
mestic negligence,” and plaintiff's motion to amend 
her complaint for divorce to state a cause of action for 
slander is denied, as is her motion to state a cause of 
action for alienation of the children’s affections, there 
is no authority that such a cause of action exists. 
Scholz v. Scholz. Chan. Div. ................... 384 
The agreement incorporated in the parties’ judg- 
ment of divorce that provides for the automatic esca- 
lation or adjustment of alimony and support payments 
in fixed amounts, correlated to specific changes in the 
incomes of the spouses, is not invalid per se; the party 
challenging the validity and enforceability of such an 
agreement has the burden of showing that its terms, 
in light of changed circumstances, are unfair. Peter- 
sen v. Petersen. Supreme Ct...................- 417 
Tyll v. Keller, as a hard and fast rule that unclean 
hands was a per se bar to a litigant’s obtaining a 
judgment of nullity, is unduly harsh and should be 
modified to return discretion to the trial court; hence- 
forth, it will be permissible to weigh the equitities, as 
well as the public policy, in having a person’s marital 
status declared, to the end that uncertainty may be 
removed from future transactions, rights of inherit- 
ance, etc. Faustin v. Lewis. Supreme . See 417 
Plaintiff's marriage, entered into for the sole pur- 
pose of securing permanent residence in the U.S., 
clearly falls within the language of the 1971 amend- 
ment to N.J.S.A. 2A:34-1(d): neither of the parties 
intended to marry, nor did they enter into any kind of 
marital relationship with each other; under the facts 
alleged, the equitable defense of unclean hands must 
give way tothe public interest served by adjudicating 
plaintiff's marital status and if, on remand, she 
proves the allegations, she will be entitled to have her 
marriage to defendant annulled. Faustin v. Lewis. 
PEED UM. «cess cuanisSanbeolss bicubiasceece 417 
The amendment to N.J.S.A. 2A:34-23 (signed De- 
cember 31, 1980), excluding bequests from equitable 
distribution, applies to pending litigation where, as 
here, it was part of the statute when the case was 
tried. Bellinger v. Bellinger. Chan. Div. ........ 432 
Weir v. Weir correctly recognized the uniqueness of 
a pension plan interest as an asset, and equitable 
considerations mandate its inclusion for distribution 
where, as here, the employee (at 49) has already quali- 
fied for benefits (at 62) and the other spouse, during 
the marriage, has foregone enjoyment of that addi- 
tional compensation represented by the cost of the 
plan (whether or not it requires employee contribu- 
tions); each spouse had the same expectation of future 
enjoyment with the knowledge that the pensioner 
need only survive to receive it. Kikkert v. Kikkert. 
MINS 25 chvnss od cnssbue sR heb cheeses csenssws 433 
Custody. Webb v. Webb. U.S. Supreme Ct. .... 567 





MECHANICS LIENS 


The actual and timely delivery of notice to the land- 
owners by ordinary mail (rather than by certified or 
registered mail) constituted personal service within 
the meaning of the Mechanics, Materialmen and La- 
borers Lien Act. I.S. Smick Lumber v. Hubschmidt. 
Le er eer rr er 245 


MEDICAID 


Although retroactive application of the 1976 amend- 
ment to N.J.S.A. 30:4D-17(c), which increased civil 
remedies to treble damages, interest and a penalty of 
$2,000 for each excessive medicaid claim, is not un- 
constitutionally “ex post facto” and might not, per se, 
amount to a violation of due process, it would be 
harsh and oppressive here, where the Division of 
Medical Assistance and Health Services did not insti- 
tute proceedings for recovering the civil penalties un- 
til almost three years after appellant’s criminal con- 
viction for medicaid fraud had been affirmed in 1975 
and two and one half years after the amendment 
became effective; appellant is liable here.only for the 
overpayment, as provided for by the statute prior to 


the amendment. In re Kaplan. App. Div. ....... 546 
MEDICAL MALPRACTICE 

Conflict’s of law. Kanouse v. Westwood Obstetrical 
and Gynecological Associates. 3d Cir............. 187 


In the absence of some clarifying amendment to R. 
4:21 addressed to the problem, it is recommended for 
the future that the pretrial judge include in the R. 
4:21-2(c) pretrial order a “day certain,” before the 
panel hearing, for furnishing all information about 
experts and their reports, with specific reference to R. 
4:17-4(e)’s explicit sanctions. Orthopedic Consultant 
Assoc. App. Div 338 

The procedural guidelines in R. 4:21 do not speak 
specifically to any limitation on plaintiff's proofs at 
trial as to evidence previously submitted to the panel; 
plaintiff's amendment to interrogatories (by the re- 
port of an additional expert on the medical malpract- 
ice issue) was literally appropriate and timely under 
R. 4:17-7 and will be allowed here, although last- 
minute amendments of this sort are not condoned. 
Goddard v. Orthopedic Consultant Assoc. App. 
| ASR Tg ea el nen, Oe Re oO EES 338 


MEDICARE 


Insurance, costs. Annie M. Warner Hospital v. Pa- 
tricia Harris, Sec’y of Dept. of H.E.W. 3d Cir..... 162 
Monmouth Medical Center v. Harris, Sec’y of H.E.W. 


ES ind vote vy asd ease eeneseeeccesssebs cas ossbease 423 
Doctors, corporations. United States v. Pisani, 
7, 2 | SS SEES eer earn 423 
MILEAGE LISTS 
Warren County District Court .................. 287 


MILITARY SERVICE CREDIT 


Given the intent of N.J.S.A. 18A:29-11 to equalize 
employment credit and military service, the task be- 
comes one of deciding how much military service is 
the equivalent of an academic year; petitioner, who 
was in the army for two years, nine months and 19 
days, is entitled to the prospective application of three 
year’s military service credit as of the year she filed 
her claim. Lavin v. Hackensack Bd. of Education. 


RIND os 50d dn 54 SKUNKS AES Es ee oo he acaooueenoat 460 
MINERAL LEASING ACT 

Wildlife Refuge Revenue Sharing Act. Watt, Sec’y 
of Interior v. Alaska. U.S. Supreme Ct............ 515 
MINING 


Taxes, depletion deduction, constructive gross in- 
come, first marketable product. Commissioner of In- 
ternal Revenue v. Portland Cement Co. of Utah. U.S. 


oy Ce ae See he eerste 242 
Taxes, percentage depletion allowance. U.S. v. 
ee > 6 ee 566 
MISTRIAL 
Double jeopardy. United States v. Leppo. 3d 
SO cares ne ae hs che SEE tba ees eehs oe ane caie ewe ceKeee 327 
MORTGAGES 


The duty to protect the common title prohibits a 
co-tenant from acquiring an undisclosed adverse in- 
terest in the common property for his own benefit 
and, if he has acquired such an interest, he will be 
deemed to have done so for the benefit of all co- 
tenants; thus, the husband here took the secret as- 
signment of the mortgage on the jointly-held property 
as constructive trustee for his wife as well as for his 
own benefit, consequently the mortgage merged into 
their legal title and was extinguished, and the wife’s 
estate has no obligation to the estate of the predeceas- 
ing husband. Estate of E. Colquhoun v. Estate of R. G. 
CONGR IADR AIRY. 55 5 oo cis oncndccdsuncasesste 380 

A foreclosing mortagee of a residential apartment 
building may obtain a Superior Court order evicting 
tenants under leases subordinate to the mortgage 
without complying with the Anti-Eviction Act. Gut- 
tenberg Savings and Loan Ass’n v. Rivera. Supreme 


Phe bat inn hoe tiwcs un cohen deen biane Ganka tucctas cee 503 
MOTOR VEHICLES 

Search and seizure, illegal aliens. U.S. Supreme 
RD ors.s ecictas Ses ch ccies scmlennas i euht aks bike cence eset 125 


Knowledge of an owner of a motor vehicle of lack of 
liability insurance coverage is not an essential ele- 
ment of the offense of violating N.J.S.A 39:6B-2. State 
Le oe nc ie Ee REI OE ee eee 198 

Here, where the time lapse between the accident, in 
which defendant was injured when he struck a parked, 
unoccupied car, and the police appearance at his 
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friend’s home a block away, where defendant has just 
finished tending to his injury, was between seven and 
15 minutes, there is reasonable doubt as a matter of 
law whether he violated his duty N.J.S.A. 394-129%c) 
to “forthwith” seek out a police officer; a finding of 
guilt under (d) alone (which protects the interests of 
owners of unattended vehicles is the result most har- 
monious with the legislative objective under these 
facts. State v. Saulina. App. Div. .................309 


Trucks, interstate commerce. Kassel, Dir. of Transp. 
v. Consolidated Freightways Corp. of Del. U.S. Su- 
SNMP WOE. 555 2S cose cee eee akc rot on Sowa op eae es 382 

The principle in Delaware v. Prouse of prohibiting 
random, discretionary stops is not offended by the 
Roxbury Tp. police department’s program of stopping 
every fifth vehicle at a roadblock to check for the 
insurance card, as well as any indication of intoxica- 
tion, during light-traffic hours on a road that had 
become dangerous because of the large number of 
intoxicated drivers using it; defendant’s motion to 
— a evidence is denied. State v. Coccomo. Law 


Ania, Clayton Act, price discrimination, dam- 
ages. J. Truett Payne Co. Inc. v. Chrysler Motors 
ern AS RS SIN Ns oss siden vs See anes bose 570 


MUNICIPALITIES 


1980 Survey of Municipal Law, by Lewis Goldshore 
and Marsha Wolf. 17 
A municipality governed by the Faulkner Act is 
authorized to reorganize or abolish its local assist- 
ance board. Attorney General’s Formal Opinion No. 
Ta. ery eee as eee 1 
Considering the desirability of the public walkway 
along the municipal beach for recreational and ac- 
cess purposes, there is sufficient reason to judicially 
mandate that any restriction of the public use of the 
walkway be subject only to the most reasonable and 
unarbitrary exercise of municipal authority; there are 
several alternative means of collecting fees and en- 
forcing the beach-badge requirement for persons us- 
ing the bathing beach without keeping bathing-attired 
persons without badges from using the walkway. Sea 
Watch, Inc. v. Manasquan. Law Div.............. 262 
Civil rights, parties, standing. Commonwealth of 
Pa. v. Porter, Chief of Police, Bor. of Millvale. 3d 
a ee Ee cae REN eee 327 
The petitioners’ reasons for requesting a deannexa- 
tion resolution are not a condition precedent to mu- 
nicipal consideration and, once it is ascertained that 
the request is by the minimum percentage of voters or 
property owners required by N.J.S.A. 40:43-26, the 
municipality has the burden of going forward (if it 
objects) with proof of social or economic injury; the 
petitioners bear the ultimate burden of demonstrat- 
ing the unreasonableness of a denial of consent to 
deannexation. Carton v. Tinton Falls. App. 
ee ar enn ear. 359 
The township sewerage authority has the obliga- 
tion to promptly file with the township tax collector a 
certified list of all outstanding liens for service charges 
due and owning to it so that they may be perfected as 
municipal liens on the real property of the delinquent 
customers. White v. Hazlet Tp. Sewerage Auth. Law 


Dismissal of the causes of action, alleging that 
plaintiffs were compelled to abandon their home 
when two new municipal wells deprived them of their 
deep-well water supply, based on negligence and civil 
rights violations are affirmed substantially for the 
reasons stated in 172 N.J. Super. 489 (Law Div. 1980); 
the dismissal of the count alleging a “taking”’ of pri- 
vate property without just compensation is also af- 
firmed, but because the issue was moot, the issues of 
whether the municipal action involved a “taking” 
and whether the trial judge correctly ruled that “wat- 
er taken by the township was not water to which 
plaintiffs had any right are left for another day. 
Woodsum v. Pemberton Tp. App. Div............. 465 

Fire-prevention subcode officials are muncipal offi- 
cials and not fire district officials. Oughton v. Bd. of 
Fire Comm’rs, Fire Dist. No. 1, Moorestown Tp. App. 

53 


Since the township (which has adopted the Mayor- 
Council Plan B form of government) does not provide 
for runoff elections, its regular municipal elections 
are governed by N.J.S.A. 40:69A-160(a) as amended 
effective July 24, 1980: the candidates receiving the 
greatest number of votes cast shall be elected to the 
respective offices; runoff elections are not required. 
Worrkck v. Kate-App. Div. ......5..055.0006.0850000 547 


MUNICIPAL LAND USE 


Under the new act, before a municipality may enact 

a new comprehensive zoning ordinance, a land-use 
plan must have been prepared and adopted by the 
planning board as part of a municipal master plan; 
since no new or modified plan was adopted here prior 
to the adoption of the ordinance prohibiting shopping 
centers in the town, the ordinance is invalid. POP 
Realty Corp. v. Springfield Bd. of Adjustment. Law 
33 


A governing body’s scope of review is limited to the 
determining of whether a planning board or a zoning 
board of adjustment, which have final authority in 
development matters save only for the right of ap- 
peal, has acted arbitrarily or unreasonably. Evesham 
Tp. Zoning Bd. of Adj. v. Evesham Tp. Council. App. 


Although N.J.S.A. 40:55D-28(d) requires a master 
plan to contain a specific policy statement concern- 
ing its relationship with the plans of contiguous mu- 
nicipalities, the authority to adopt or amend zoning 
ordinances granted by N.J.S.A. 40:55D-62(a) requires 
only that the land-use-plan element of the master 
plan have been adopted; the newer statute does not 
require that a master plan be conformed to all subse- 
quently adopted statutory requirements befure a zon- 
ing ordinance may be adopted. Borough of Allendale 
v. Mahwah Tp. Comm. App. Div.................. 272 
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MUNICIPAL LAND USE—Continued 


The portion of the local zoning ordinance that bars, 
throughout the municipality, “places of amusement. .. 
wherein are to be found games, coin-operated amuse- 
ment, movie or entertainment machines. . .” is arbi- 
trary and unreasonable, in that is bears no reasonable 
and substantial relationship to the protection or pro- 
motion of the public health, safety, morals or general 
welfare, and may not stand. Supercade Cherry Hill, 
Inc. v. Borough of Eatontown. App. Div.......... 433 

An ordinance that excludes places of amusement 
involving “coin-operated amusement. . .or entertain- 
ment machines” from commercial zones is ultra vires 
the municipality and, thus, is invalid. America on 
Wheels, Eatontown, Inc. v. Eatontown Bd. of Ad- 
SIRI FNRI 6.580 io as Sine ce a cease ancencaawes 433 

Since the proposed use of the property here must be 
deemed a permitted use under the zoning ordinance, it 
is not necessary to decide whether N.J.S.A. 40:55D-66 
provides immunity from local zoning restrictions for 
such group homes; however, it is appropriate to com- 
ment that the legislature would not have been likely 
to have denied protected status to those established 
by the Department of Corrections, which became a 
separate entity after the adoption of the statute, and 
might, now that the matter has been brought to its 
attention, opt to clarify any ambiguity in the statute. 
Pemberton Tp. v. State of N.J. App. Div.......... 542 


NAMES 


A change of name of an inmate of the state prison 
would not increase the difficulty of identification to 
any appreciable degree; that petitioner adopted the 
course prescribed by R. 4:72 and notified the prosecu- 
tor negates criminal intent and justifies granting his 
application. In re Jackson. Law Div. ............. 383 

Denying this prisoner the right to obtain a name 
attuned to the dictates of Islam may not be done 
without depriving him of his constitutionally pro- 
tected freedom of religion. In re Jackson. Law 
LR EISEN HET SNA SRR On Sere pre tens, naeie 383 


NATIONAL STOLEN PROPERTY ACT 

Dyer Act, interstate commerce. United States v. 
RCN ANN ONE sss os a Gecies 6 Hoan sae adse ease oon sees 327 
NEGLIGENCE 


Longshoremen’s and Harbor Workers’ Compensa- 
tion Act. Scindia Steam Navigation Co., Ltd. v. De 


Loa Santos:-W.S: Supreme Cb... ..:..:0..0.0:0 000 ccseee. 540 

Prisons, immunity. Parratt v. Taylor. U.S. Supreme 
ae ek eee ca ee shies seks pe enaeesees 570 
NO-FAULT 


Since the excess carrier in this case was not a par- 
ticipant in the no fault system, did not collect premi- 
ums for personal injury protection coverage and 
never assumed PIP liability when issuing the excess 
policy, it is not vulnerable to arbitration proceedings 
by any primary carrier. Garden State Fire & Casualty 
Co. v. Commercial Unions Ins. Co. App. Div...... 42 

The Division of Workers’ Compensation has juris- 
diction over claim petitions filed by PIP carriers, as 
subrogees of injured employees, seeking a determina- 
tion of the right of the employee to workers’ compen- 
sation and the amount of such “benefits collectible” 
for the purpose of computing the deduction autho- 
rized by N.J.S.A. 39:6A-6. Aetna Cas. & Surety Co. v. 
PAI AOS RMON secs v5.58 ore ss FS Sees 73 


Under the N.J.S.A. 39:6A-4, plaintiff, an insured 
under his wife’s automobile liability policy, is entitled 
to personal injury protection (PIP) coverage because 
he sustained bodily injury “as a result of an accident 
involving an automobile” even though he was operat- 
ing a commercial truck at the time of the accident. 
oe v. The Ohio Cas. Ins. Co. Supreme 

Me ay ccota sre a ome ete ase maa ris Mele pa Bid bis Saisaa aplselera ws aes 

N.J.S.A. 39:6A-13.1(a) permits recovery of PIP od 
nefits from the injured plaintiff's carrier if the action 
is brought within four years from the date of the 
accident, but it limits the extent of the recovery to 
expenses incurred within the two-year period imme- 
diately preceding the date of suit. Ochs v. Federal Ins. 

SO a eae ae eee ne 222 

‘When the automobile accident occurred the new job 
was available and the insured intended to accept it; 
the fact that she was not on the payroll on the day of 
the accident does not preclude her receiving income 
continuation benefits based on her anticipated earn- 
ings from the proposed employment. Miller v. The 
Ohio Casualty Group. Law Div. .................. 245 

The subrogation provision in the insurance policy 
is inoperative where, as here, the right of the injured 
insured to maintain an action against the tortfeasor 
for personal injury protection payments has been ex- 
tinguished by the exclusionary evidence rule of 
N.J.S.A. 39:6-12 (irrespective of the nature of the tort- 
feasor’s insurance coverage); since the injured in- 
sured could not recover the amounts paid under the 
PIP provisions of his automobile insurance policy 
from the owner and driver of the tractor-trailer that 
hit his car, neither could his insurance carrier. Aetna 
Ins. Co. v. Gilchrist Bros., Inc. Supreme Ct....... 493 

Income continuation benefits are available to those 
who, as part of their normal and prevailing way of 
life, are gainfully engaged in work that generates 
income, but are foreclosed from such normal endea- 
vors or preempted from that usual status because of 
injuries incurred in an automobile accident; one who 
is injured while taking a vacation in the brief interim 
between two jobs, as in this case, is in a status not 
substantially different from one whois away from his 
job over a weekend or on vacation or leave of absence, 
and plaintiff, as an “income producer” for the pur- 
poses of N.J.S.A. 39:6A-4(b), may recover such bene- 
fits. Gambino v. Royal Globe Ins. Cos. Supreme 
"RRR RA eee SS ‘RE ele 581 





An individual must be considered a “surviving 
spouse” for the purposes of the survivor benefits sta- 
tute until a conclusive determination of divorce has 
been reached; since the husband and wife in this case 
remained legally married as of the date of her fatal 
automobile accident, the entry of his default in her 
divorce action prior to her death notwithstanding, he 
is the surviving spouse for the purposes of N.J.S.A. 
39:6A-4(d). Allstate Ins. Co. v. Skolny. Supreme 
Mee Ne aera oui oss ays Sy EE eas 594 


NUISANCE 


Interstate commerce, damages. United States v. 
Kin-Buc, Inc. U.S.D.C 3 


OFFICE MANAGEMENT 
Computerizing Timekeeping, by Victoria 


GUNME Sao stars es mh cs cratt Baus nascahoseinsitw ecinaakced 422 

Microcomputers As an Aid In Estate Planning, by 
MUO on eo sacs cw daced ses cnocetevacusees 583 
OPTOMETRISTS 


A failure to disclose material information may 
cause an advertisement to be false or deceptive even 
though it does not state false facts, and defendant- 
optometrists’ advertisement regarding soft contact 
lenses is misleading under N.J.S.A. 45:12-11(h) and 
(o) and 45:1-21(b) in that it fails to disclose that most 
consumers responding to it will need “professional 
care” at an additional charge. In re Shack. App. 
| 177. ee ae Ae a oe a eS en a em ey, 331 


PAROLE 


Due process, sec. 1983 suit, habeas corpus, jurisdic- 
tion. McCray v. Dietz. U.S.D.C 9 

Theimmunity granted by N.J.S.A.59:5-2(a) applies 
here and insulates the State and its Parole Board and 
Department of Corrections from liability for the inju- 
ries plaintiff sustained when she was assaulted by a 
rapist one day after he had been released on parole 
from State Prison. Coppola v. N.J. State Parole Bd. 
PATE CAE so co uik vo sla ks chin ais cptiennedcevons ss 166 

Only restitution (of that unlawfully taken) and not 
reparations (for loss unlawfully inflicted) was autho- 
rized by N.J.S.A. 30:4-123.6 and the trial judge cor- 
rectly ruled that restitution could not be set in this 
case, where an inmate who had murdered two police 
officers applied for parole; he took nothing unlaw- 
fully that he can restore. In re Trantino. App. 


Lh, Semen de allt 05s Aa et diate te en Ne ae ae 406 
PATENTS 

Process. Diamond, Commissioner of Patents and 
Trademarks v. Diehr. U.S. Supreme Ct. .......... 243 


Service of process, venue, jurisdiction. Airco Inc. v. 
Baxter Travenol Laboratories, Inc. U.S.D.C...... 495 


PATERNITY 


N.J.S.A. 2A:83-3 does not preclude HLA (Human 
Leukocyte Antigen) blood and tissue testing nor the 
use of such test results in evidence in a disputed pa- 
COPNaty CARG..d-1d. Vo DET. 6. osc dk ccs sisdnisivnsa ss SOD 


PENALTIES 


Since both N.J.S.A. 54:4-6.11 and 6.12 provide that 
the penalty provisions will apply when a landlord 
fails to provide a tax rebate “in accordance with the 
provisions of this act” and clear in application to the 
facts here, extenuating circumstances preclude the 
application of the penalties at this time. Clay v. East 
COR EN ison o.oo sao ao caid a hasan ceesvndes 199 

Advance notice of a tax or penalty assessment is 
not necessary so long as the subject is afforded an 
opportunity to present his defenses to a competent 
tribunal before it is collected or the order to pay be- 
comes irrevocable. N.J. Dept. of Community Affairs 
Vs WOEPORMINGE ADD DIV ,.0.6.. 5 655.5 6565.<.0000cceseeeess 431 

The treasurer of a county committee of a political 
party is not personally liable for the statutory penalty 
for the late filing of an annual report (required by 
N.J.S.A. 19:44A-8) with the New Jersey Election Law 
Commission. N.J. Election Law Enforcement Comm’n 
Vv. een Cty. Democratic Comm. “ey. 

‘Although retroactive application of the 1976 she 
ment to N.J.S.A. 30:4D-17(c), which increased civil 
remedies to treble damages, interest and a penalty of 
$2,000 for each excessive medicaid claim, is not un- 
constitutionally “ex post facto” and might not, per se, 
amount to a violation of due process, it would be 
harsh and oppressive here, where the Division of 
Medical Assistance and Health Services did not insti- 
tute proceedings for recovering the civil penalties un- 
til almost three years after appellant’s criminal con- 
viction for medicaid fraud had been affirmed in 1975 
and two and one half years after the amendment 
became effective; appellant is liable here only for the 
overpayment, as provided for by the statute prior to 
the amendment. In re Kaplan. App. Div.......... 546 


PENSIONS 


The pension plan in this case (governed by federal 
law) was intended to be for the sole benefit of the 
trucking employees in the bargaining unit ar:d not for 
the benefit of the principals of the corporation, even 
though they may also have functioned as truck driv- 
ers. The Trucking Employees of North Jersey Welfare 
Fund, Inc. v. Vrablick. App. Div. ................. 224 


PHYSICIANS 


The general usage of the word “institution” is not 
limited to buildings and structures, as held by the 
Civil Service Commission, but includes the concept of 
a dynamic organization; the Director of the Depart- 
ment of Medical Services with the duties involved 
here, performed partly at his clinic and partly at the 
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various physical institutions he served, was an offi- 
cial of a county institution who must of necessity bea 
physician within the meaning of N.J.S.A. 11:22-2(p) 
and therefore is a member of the unclassified local 
service. Morris County v. N.J. Dept. of Civil 
De co eis ore cok Retin oe cateeseaseesains 149 
State Board of Medical Examiners’ rule requiring 
radiologists to provide their services (pertaining to 
skeletal areas of the body) to chiropractors on request 
is valid and reasonable. Brodie v. State Bd. of Medical 
MICE PAINE ONG ooo v5.5) occ Seo se wsees Hace aes 354 
Quite aside from any constitutional prohibitions, 
considerations of fundamental fairness demand that 
disciplinary proceedings against physicians, as well 
as those against lawyers, as mandated by In re Pen- 
nica be subject to the clear-and-convincing (not the 
preponderance-of-evidence) standard of proof. In re 
PRI RG oi.o Siciais 6 Feiacelh cxtcln ce vawew ass wedeigeds 548 
Although the pendency of a malpractice suit against 
a physician is not a per se basis for his disqualifica- 
tion from an R. 4:21 panel, whenever a party objects to 
a panelist because he is or has been a defendant in a 
malpractice action (or for some other valid reason) 
the judge presiding over the panel should closely 
question the physician to determine whether he will 
be an impartial panelist; the determination will rest 
within the judge’s discretion, although he is expected 
to resolve doubts in favor of disqualification. Corbo v. 
Crutchlow. Supreme Ct. .............csscesceeeeece 557 


PLAIN LANGUAGE 


Coping With the Plain English Law: A Lawyer’s 
Bookshelf, by Francis X. Hayes .................. 115 


PODIATRISTS 


Statutory provision which requires podiatrists li- 
censed through endorsement of licenses issued in 
other jurisdictions to live and practice only in New 
Jersey is unconstitutional. Attorney General's For- 
mal Opinion. No. 24—1980 ..............0.eee eee ees 34 


POLICE 


An ongoing relationship between the borough and 
a living employee is unquestionably contemplated by 
the ordinance providing for terminal leave pay, and 
the widow of the police officer who committed suicide 
while in active service is not entitled to it. Roem v. 
Borough of Dumont. App. Div....................-- 13 

The Mezzacca rule is only partially applicable 
where it is not clear from the charges whether the 
legal proceedings are related to the officer’s perfor- 
mance of his duties, and in that unusual situation the 
officer should immediately notify the municipality of 
the charges so that it may determine whether it bears 
the statutory obligation to provide him with the “ne 
cessary means for the defense;” if such a determina- 
tion must await the outcome of the proceedings, the 
officer may retain private counsel and where, as here, 
he is exonerated and it appears that the charges arose 
out of or were incidental to the performance of his 
duties, the municipality has the obligation to pay the 
reasonable counsel fees he incurred. Valerius v. City 
OF NGwWarkk. DRINOING OE. siosiccsncccscccesosascedncs 49 


In order to hold a company that employs officers 
pursuant to N.J.S.A. 48:3-38 liable for an unwar- 
ranted arrest and malicious prosecution, it must be 
shown either that the officer had acted as an em- 
ployee but not within his duties as a policeman, or 
that the action had been instigated by the company; 
the officers here were carrying out their public duties 
in investigating thefts when they arrested plaintiff, 
and the jury could not reasonably have found that 
they had acted as agents of the railroad company. 
Trangone v. Penn Central Transp. Co. App. 

Pe wos Soetentitsdecaccle dessa enndave tant ewan 146 
Defendant has not shown any basis to engender 
even a belief that the arresting officer’s personnel file 
contains relevant or material information or any- 
thing that might bear on the officer’s credibility, and 
an unsupported hope or prayerful expectation is not 
enough to require an in camera inspection of a police 
officer’s personnel file. State v. Kaszubinski. Law 


Special policemen are not members of the police 
force and, in the normal course, may perform only 
limited and special tasks on behalf of the municipal- 
ity, such as street-crossing guards, parking-meter en- 
forcement duty, and like activity peripheral to the 
customary duties of regular policemen (affirming 174 
N.J. Super. 370 [Law Div. 1980]); in the event of a 
sudden, unexpected and critical emergency, the mu- 
nicipality may use special policemen to such limited 
extent and for such limited period as may be essential 
to adequately protect the public interest. Belmar PBA 
Local 50 v. Borough of Belmar. App. Div......... 593 

In the case of any other exigent situations that may 
require additional personnel to assist the regular, 
permanent members of the police force, N.J.S.A. 
4A:14-122 limits the municipality to the employment 
and use of “temporary employees”; persons so ap- 
pointed are regular members of the police force, 
though temporary. (The views of the trial judge con- 
cerning the applicability of the Police Training Act to 
such temporary members are rejected and the issue is 
left for determination in an appropriate proceeding.) 
> ggg PBA Local 50 v. Borough of Belmar. App. 

2s sala alae, ce dg rdvaryparicsiocaitnne dead wale waar . 593 


PREEMPTION 


The term “convicted’”’ as used in section 8 of the 
Waterfront Commission Act means “upon conviction 
by a trial court” (not “after exhaustion of appellate 
review’); by approving the compact, Congress con- 
sented to stricter state regulation of union officials in 
this narrow area, and section 8 is not preemption by 
LMRDA 504(c) or 401(e) or ERISA 411(c). Local 1804, 
Int’] Longshoremen’s Ass’n, AFL-CIO v. Waterfront 
Comm’n of N.Y. Harbor. Supreme Ct. ............ 453 
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PREJUDGMENT INTEREST 


The uncertainty in the law prior to the Supreme 
Ct.’s decision in this case (that a possessory interest 
may suffice to constitute an insurable one) is indica- 
tive of the insurance company’s good faith in litigat- 
ing the claims of the owners of possessory interest, 
and their claims were exorbitant; those two factors 
are sufficient to at least balance the equities here, and 
prejudgment interest and counsel fees are denied 
these successful plaintiffs. Miller v. N.J. Ins. Un- 
derwriting Ass'n. Law Div. .................0000- 383 


PRETRIAL INTERVENTION 


The standard of gross and patent abuse of discre- 
tion must apply to all dispositive prosecutorial deci- 
sions in respect of PTI, and the prosecutor’s determi- 
nation here respecting the ultimate disposition of the 
indictment, following the maximum permitted enroll- 
ment period, constituted such a dispositive decision; 
the trial judge erred in not dismissing the indictment. 
State v. Von Smith. App. Div...................... 306 

Considering the time that had elapsed here from 


the date of defendant’s initial PTI program enroll- 


ment, his genuine efforts to comply with its require- 
ments and the total absence of any further criminal 
behavior, returning him to the criminal process for 
the exclusion purpose of insurance his continued par- 
ticipation in mental health therapy was inappro- 
priate; the trial judge’s legitimate objective in not 
dismissing the indictment could have been achieved 
within the confines of a civil commitment proceeding. 
State v. Von Smith. App. Div...................... 306 


Acceptance to a pretrial intervention program does 
not constitute a favorable termination of a criminal 
proceeding sufficient to support a claim for malicious 
prosecution. Thomas v. N.J. Inst. of Technology. Law 


SU Cas KEEGEUKECoChSbL Eee eabeekesteabebeekecetee 470 
PRISONS 

First Amendment, religion. St. Claire v. Cuyler. 3d 
Ee eer er res: 32 


Drugs, minimum security, due process, equal pro- 
tection. Ragonese v. Fenton. U.S.D 89 

Transfers, pretransfer hearing, due process, ha- 
beas corpus. Beshaw v. Fenton, Warden U.S. Peniten- 


I IIS So chbnsnsekcpseresceschbvarkunscaraseste 98 
Extradition, hearing, due process, Detainer Act. 

SUM IND UDL Si obsscccagsoseepassescsscsennsuee 125 
Equal protection. McCray v. Fauver,. 3d 

CUR cick sihucbuwbskscSaddcnaneswahésnbuesececsisobsper’ 87 


: 1 
Weaver v. Graham, Governor of Florida. U.S. Su- 
0S 6 re ree ee 22 
Equal protection, habeas corpus, civil rights. Jam- 
ieson v. Robinson, Comm’r of Correction of Pa. 3d 
SRS 5 eee eens 5 - 234 
Immunity, negligence. Parratt v. Taylor. U.S. Su- 
SPE Sei SbseecK ache sk cessabbowsusesbenssepseee 570 


PRIVILEGES 


The physician-patient privilege should be restric- 
tively construed and, when a patient testifies to a 
course of conduct directly opposed to what he told a 
physician he followed, he should not be entitled to 
rely on the physician’s silence to hide the truth. State 


A | rr oe 126 
PROBATION 

Conditions, revocation hearing. United States v. 
_ | eee a 601 
PRODUCTS LIABILITY 

Skill and Skill v. Martinez, M.D. U.S.D.C. .....391 
PROSECUTORS 


Each subpoena duces tecum issued by the prosecu- 
tor here properly directed the recipient to go to the 
grand jury on the return date, a grand jury was sitting 
on each return date, and each witness was expressly 
told that he could go before the grand jury should he 
choose to do so; the trial judge’s determination that 
the subpoenas were invalid because they had been 
issued without the prior approval of the grand jury, 
and that the evidence obtained under them should be 
suppressed, is reserved. State v. Hilltop Private Nurs- 
Sy | eee ee a 330 


PUBLIC DEFENDER 


Representation of co-defendants by public defend- 
ers from the same local office does not, without more, 
constitute a denial or impairment of the constitu- 
tional right to counsel; here, where there was no sug- 
gestion of actual conflict in the theory and presentation 
of the defense or any possibility of prejudice as the 
trial unfolded, the footnote in Bellucci is not read so 
broadly as to require a reversal of the conviction. 
State v. Rogers. App. Div.......................00. 331 


PUBLIC EMPLOYMENT 


First Amendment, discharge, political affiliation. 
Loughney and Osborne, Jr. v. Hickey. 3d Cir. .... 32 
_ Nicoletta v. No. Jersey Dist. Water Supply Comm’n 
is distinguishable and not controlling here; appel- 
lant, an at-will managerial employee, did not suffer 
the loss of a fundamental liberty when he was termi- 
nated without a hearing comporting with due process 
of law requirements in view of the amendment to 
N.J.A.C. 4:1-8.14, which provides for automatic dis- 
qualification from other public employment only if 
the discharged public employee had an opportunity 
for. hearing. Tuch v. College of Medicine and Dentis- 
Se SA ERS oi ssinss cs iccecescnccnccdaecced 246 

The clause in the contract that limits the board of 
education’s authority with respect to the discipline of 
teachers, by prescribing the minimum period of time 
(ten consecutive days of unexcused absences) that 





“shall” authorize the institution of suspension or 
dismissal proceedings, represents such an abdication 
by the board of its managerial policy-making duty as 
to constitute a nonnegotiable matter between it and 
the education association. Demarest Bd. of Ed. v. 
Demarest Ed. Ass’n. App. Div................5.-++ . 305 

PERC’s rule that offers submitted prior to arbitra- 
tion may be modified during the course of the compul- 
sory arbitration proceeding, until the last offer is 
established, is valid. The Newark Firemen’s Mutual 
Benevolent Ass’n, Local N. 4 v. City of Newark. App. 
NE IE rt er eee er ey ee 338 


A regulation adopted pursuant to statutory author- 
ity that conflicts with a prior PERC determination is 
notinvalid, and State v. State Supervisory Employees 
Ass’n should be construed to extend to all (not just 
Civil Service) statutes and regulations dealing with 
public employment; there, the State Board of Educa- 
tion’s regulation has only a limited preemptive effect 
on collective negotiation regarding procedures for the 
evaluation of tenured teachers, and mandatory nego- 
tiation is required concerning any proposal that does 
not contravene any of its specific provisions and does 
concern a term and condition of employment. Bethle- 
hem Tp. Bd. of Education v. Bethlehem Tp. Ed. Ass’n. 
NG cc ore yer cbaranewsssctebensnesaubatiesecet 380 


A decision of first impression, or of novel or unex- 
pected impact, or one representing a significant 
change in the law, may well require prospective ap- 
plication; PERC’s refusal to make retroactive its rul- 
ing that parity clauses are “henceforth” illegal subjects 
for negotiations is affirmed. Willingboro Tp. Bd. of 
Education v. Employees Ass’n of Willingboro Schools. 
NO crt cu cua ekcy soo eisbare=sarnacnhoeusacer 571 


PUBLIC UTILITIES 


The Board of Public Utilities was without authority 
to charge the past debts of the water company in 
dissolution against the acquiring water company’s 
rate payers. In re Green Island Water Co. App. 
SE Re ee ee ee ee 354 

The Board of Public Utilities had the authority to 
remove the shutdown undamaged unit (as well as the 
damaged unit) at Three Mile Island from the utilities 
rate base after properly finding it “not used and use- 
ful in the public service at the present time,” and 
ordering the accelerated amortization of the deferred 
energy account in an amount equal to the revenues 
lost by its removal was a valid, innovative and mutu- 
ally fair interim solution to a critical problem. In re 
Jersey Central Power & Light Co. wer 
NOR ee re Pe Reece cee Cecmeserobstbessese seta reas rate 


RACING 


Horse racing in New Jersey fits under the “perva- 
sive and/or long-standing government regulation” 
exception to the administrative search warrant re- 
quirement, and a warrantless administrative search 
of premises occupied by a stable after one of its horses 
has tested positive for a drug is reasonable and neces- 
sary to enforce the Racing Commission’s regulations 
and to maintain the integrity of the horse racing in- 
dustry. State v. Dolce. App. Div. .................. 548 


RAILROADS 


Railroad Retirement Act, equal protection, rational 
basis standard. United States Railroad Retirement 
Board v. Fritz. U.S. Supreme Ct.................... 58 

Abandonment, labor law. In re the New York, Sus- 
quehanna & Western Railroad Company. 

SL, CSE Ne ee eee ee at. 69 

In order to hold a company that employs officers 
pursuant to N.J.S.A. 48:3-38 liable for an unwar- 
ranted arrest and malicious prosecution, it must be 
shown either that the officer had acted as an em- 
ployee but not within his duties as a policeman, or 
that the action had been instigated by the company; 
the officers here were carrying out their public duties 
in investigating thefts when they arrested plaintiff, 
and the jury could not reasonably have found that 
they had acted as agents of the railroad company. 
Trangone v. Penn Central Transp. Co. App. 
SOBs hee odos Ob babe ch cack cote cl teatown scsGenbe ree 146 

Interstate commerce, abandonment. Chicago and 
North Western Transportation Co. v. Kalo Brick and 
UE Og © Se eee er errr ry 310 


RAPE 


The existence of a common-law rule exempting 
husbands from prosecution for rape prior to the effec- 
tive date (September 1, 1979) of N.J.S.A. 2C:14-5(b), 
which expressly excludes marriage to the victim as a 
defense against prosecution of sexual crimes, is not 
obvious as the lower courts here or courts in other 
jurisdictions have believed, and New Jersey did not 
have a marital exemption rule for rape in 1975 that 
would have applied to this defendant; he had fair 
warning that his conduct might lead to a charge of 
raping his estranged wife, and a conviction under 
N.J.S.A. 2A:138-1 would not deprive him of due pro- 
cess. State v. Smith. Supreme Ct. ................. 209 

For all the reasons stated in State v. Smith, and 
because of the additional circumstances present in 
this case, where the wife had filed a complaint for 
divorce and obtained a restraining order to keep de- 
fendant from “contacting. . .or harming” her and 
defendant had executed an agreement not to molest 
her, defendant could properly be convicted of raping 
his estranged wife in 1976. State v. Morrison. Su- 

PSRGhERe eV EBESEREER Ge ocu kucha <sk cena Rie 17 

_ Statutory rape, discrimination, sex, equal protec- 

tion. Michael M. v. Superior Ct. of Sonoma Cty. U.S. 
EE Sl Sees, ech ab antocheas oe 379 


REAL ESTATE 


_ In order to be enforceable, a price escalator clause 
in a developer’s contract must be fairly administra- 
ble, and this contract must be read to require that, 
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when seeking a price increase for cost rises, the 
builder may demand no more than his real rise in 
costs and must furnish the buyers facts sufficient to 
enable a reasonable person to determine whether the 
demand reflects real cost rises; without performing its 
duty of furnishing the necessary information here, 
the builder could not impose any price increase on the 


buyers. Einhorn v. Ceran Corp. Chan. Div...... 430 
Community Construction Standards, by Paul A. 
ER REE LEA ARSE ie PRR Eee 49 


The clause in question here expressly made the con- 
tract for the sale of real estate contingent on their 
attorney’s approval (except as to price and financing 
terms) and thereby bound the parties to abide the 
opinion of either party’s attorney, limited only by the 
requirement that the attorney act in good faith; the 
disapproval by the purchasers’ attorney, which effec- 
tively terminated the contract, was an exercise of his 
judgment, and his reasons were not subject to review 
or contradiction. Indoe v. Dwyer. Law Div....... 97 

Since 14% of the sale of the manufacturer’s entire 
assets to the conglomerate involved real estate, under 
the Real Estate Brokers’ Act the unlicensed plaintiff 
could not recover a finder’s action; the Appellate Div- 
ision is bound by the holding in Kenney v. Paterson 
Milk & Cream Co. and does not feel free to reexamine 
the problem in light of modern economic conditions, 
any change of such a firmly embedded rule of law 
must come from the Supreme Court or the legislature. 
Kazmer-Standish Consultants, Inc. v. Schoeffel Instr. 
OGTR: FARE ENO S555 on Se oi h Nh eaus savieaiusateees 281 

Although the spouses here acquired the family 
home before the effective date of N.J.S.A. 2A:35-5, 
which abolished future rights of dower and curtesy, 
the husband has no interest in the property now held 
by the wife as tenant in common with the mortgagee 
following foreclosure of his equity of redemption; te- 
nants by the entirety do not hold a separable curtesy 
or dower interest in the undivided interest of the 
spouse in addition to their own undivided interest in 
the whole estate. Girard Acceptance Corp. v. Stoop. 


CP RRENW oc sn rca cube cacmr imp anes couneeounee 288 

Promissory note, contracts. Atlantic Yachting Co. 
v. Hambro Int’l Properties. U.S.D.C. ........... 371 
REAL ESTATE BROKERS 


A prospective purchaser who accepts the services of 
a broker, and after being brought to the seller by the 
broker negotiates directly with the seller and buys the 
property, may not justify that action and avoid liabil- 
ity to the broker for tortious interference with the 
contractual relationship between the broker and seller 
simply because the terms he was able to negotiate are 
not those contained in the brokerage agreement. 
Mena L. Smith, Inc. v. Cyprus Industrial Minerals 
ADA DINGS os vine Sinise na wis wists nawa teas saamawases 430 

What is being protected is not simply the brokers 
listing agreement (if any) with the seller, itis also the 
broker’s opportunity to persuade the seller to pay him 
a commission on the ultimate purchase price, not- 
withstanding the fact that the amount may be less 
than that specified in the agreement; whether the tort 
is termed interference with a “contractual relation- 
ship” or with a “prospective contractual relation- 
ship” is immaterial, and facts that would support a 
charge of interference with a contractual relation- 
ship, particularly where it is prospective, can also 
spell out a cause of action for tortious interference 
with a prospective economic advantage. Mina L. 
Smith, Inc. v. Cyprus Industrial Minerals Co. App. 
URW i bw asus Che cee ee Pee ae seri eae ke ee 430 


REFERENDUMS 


The words “full time” in this petition, when there is 
no statutory requirement that the mayor under the 
Mayor-Council Plan B form of government be full 
time, will not have the effect of misleading the voter if 
they are not included in the question on the ballot. 
Narciso v. Wortick. App: Div. . .....6:.5..0i:52050000002+ 7 

Clearly an increase could not be attempted within 

two years after a referendum had fixed salaries under 
N.J.S.A. 40A:9-167 and -168, but where, as here, the 
only preceding referendum was brought under N.J.S.A. 
40A:9-165, the governing body may increase the sal- 
aries of the mayor and the members of the governing 
body when and as it desires (although such an in- 
crease may be protested each time by 5% of the elector- 
ate and defeated or approved by a majority thereof). 
Donato and v. Gibson. App. Div. ................. 538 


RELIGION 


P Prisons, First Amendment. St. Claire v. Cuyler. 3d 
Ee oe etn Oe ee nee nage te Be 32 

Establishment of religion, cities. Gilfillan v. City of 
go | SE ACER re ree. 98 

The board of education’s policy on school activities, 
which effectively bans most extracurricular scholas- 
tic activities during times of traditional religious 
worship (Friday evenings, Saturday days and Sun- 
day mornings) is not viclative of the establishment 
clause of either the federal or state constitutions, 
either on its face or as applied here. Student Members 
4 the Playcrafters v. Teaneck Bd. of Ed. App. 

BU a chiguhoniaise ne eeeeaet eae och ie anbeen meee aac 161 


Denying this prisoner the right to obtain a name 
attuned to the dictates of Islam may not be done 
without depriving him of his constitutionally pro- 
tected freedom of religion. In re Jackson. Law 
BING 555 oS ks sins Dame RR CUS Ae wpes uk eee Ree eee 383 

Unemployment compensation, First Amendment. 
Thomas v. Review Board of the Indiana Employment 
Security Division. U.S. Supreme Ct............... 461 


The Appellate Division concluded that providing 
public employees with days off from work with pay 
for the exclusive purpose of religious observation, 
without a deduction of a personal day, a vacation day, 
a day’s wages or the like, violates the establishment 
clause; affirmed substantially for the reasons ex- 
pressed at 174 N.J. Super. 468 (App. Div. 1980). Hun- 





RELIGION—Continued 


terdon Central H.S. Bd. of Ed. v. H.C.H.S. Teacher’s 
De IO ooo; Cbs ew a 6 oe 0% 534 


Unemployment compensation, FUTA, education. 
St. Martin Evang. Lutheran Church v. S. Dakota. 


Me MUTANT TS oso o.ors oo o'e.s-aie o din'e o'cs es adieu auivien 572 
REMEDIES 

Right to counsel, criminal procedure. United States 
v. Morrison. U.S. Supreme CS aR RE eee SO 88 


Common iaw, environmental protection, water pol- 
_— City of Milwaukee v. Illinois. U.S. Supreme 
Rone coats ecehais fei cin a eatin Sess a did apts Atom ae ake fe Vice oh 540 


RENT CONTROL 


Since a municipality may decline to institute or 
continue rent control, tenants do not have standing to 
challenge a hardship provision of an ordinance on 
the basis of an assertion that it allows an unreason- 
able rate of return. Branch Brook Gardens Tenants 
Ass’n. v. Belleville Rent Leveling Bd. App. 
LN ae RSIS ste oh te OE ae Ran Ome’ ot contin fae 146 

If the rent increase here, based on the increased 
debt servicing costs created by the capitalization of 
hypothesized increased rents, is permitted to stand, 
rent control will thereby be destroyed; the rent control 
board must consider the fair market value of the 
property to determine if the debt servicing expenses 
are excessive. Mahoney v. Hoboken Rent Leveling 
PUREE acs 5 sic ace. s'baigles one's ote oiota dae aa teas 483 


RES JUDICATA 


Although the board of education was involved in 
the Chancery Division proceeding to reinstate the 
juvenile, where the evidence of marijuana was found 
to have been obtained in an unconstitutional search, 
its appearance cannot be found to have adequately 
represented the State’s prosecutorial interests, and 
the State is not bound by the decision in the prior 
hearing. State in the interest of T.L.O. Juv. & Dom. 
So ee ee ee ee ane 544 


RETIREMENT COMMUNITIES 


In view of the special relationship between the non- 
profit corporation that operates the life-care retire- 
ment community and its residents, it is reasonable to 
infer that the parties’ agreement intended that the 
monthly rate would be calculated to meet only proper 
expense items related to the services rendered; a ne- 
cessary corollary of this restriction on defendant’s 
use of the income, particularly in view of the assuran- 
ces given the residents, is the obligation to furnish 
each resident with meaningful annual financial state- 
ments. Onderdonk v. Presbyterian Homes of 
acs nao’ GeMaa aie ouseule tees 185 

The Landlord Tenant Anti-Reprisal Act, even if 
applicable to the relationship between the ‘resident 
and the non-profit corporation that operates the life- 
care community, was not violated here, where plain- 
tiff remains a resident, because no damage was 
shown. Onderdonk v. The Presbyterian Homes of 
Pah MPN NS 8 a aes 2 sig Sa sco es aie heen ene 185 


RETROACTIVITY 


There are marked differences between the foot- 
locker in U.S. v. Chadwick and the small carrying 
case found here, in an area that was within the imme- 
diate control of defendant when he was in the driver’s 
seat of his truck; in any event, constitutional limita- 
tions on the search of luggage seized with probable 
cause during a valid warrantless search of an auto- 
mobile were not clearly established until Arkansas v. 
‘Sanders was decided on June 20, 1979, and the rule 
enunciated by Sanders should not be applied to a 
search and seizure that, as here, occurred prior to that 
date. State v. Dolce. App. BURN sascieiels aibcata ine gisleeieis 548 

A decision of first impression, or of novel or unex- 
pected impact, or one representing a significant 
che .ge in the law, may well require prospective ap- 
plication; PERC’s refusal to make retroactive its rul- 
ing that parity clauses are “henceforth” illegal subjects 
for negotiations is affirmed. Willingboro Tp. Bd. of 
Education v. Employees Ass’n of Willingboro Schools. 


PURO Bs Bikes 9 (osca sionaivica inns Abin a bina Vetelteok 4 65 571 
RIGHT TO COUNSEL 

Remedies, criminal procedure. United States v. 
Morrison. U.S. Supreme Ct. ....................005+ 88 


Civil rights, indigents, appeals, prisoners. Robert 
Allen Ray P-1201 v. Robinson, Comm’r. of Correction, 
jc 1 5 | LARS SS SO trie ORS ny een ok Uti ete 234 

Representation of co-defendants by public defend- 
ers from the same local office does not, without more, 
constitute a denial or impairment of the constitu- 
tional right to counsel; here, where there was no sug- 
gestion of actual conflict in the theory and presentation 
of the defense or any possibility of prejudice as the 
trial unfolded, the footnote in Bellucci is not read so 
broadly as to require a reversal of the conviction. 
State v. Rowers. App: Div..........6..0cccscseeeess 331 

Section 1983 suit. Davis v. Stamler. 3d Cir. .... 423 

Miranda, evidence. Edwards v. Arizona. U.S. Su- 
SERS AATS SP Rh eh UAT pare ian etter 567 

Evidence, psychiatrist, murder, Fifth Amendment. 
— Corrections Director v. Smith U.S. Supreme 

Re alas ce Dena tokat sas bst cabs oekaw anes aaeves Dae en 565 


RIGHT TO PRIVACY 


The right to be sterilized is included in the privacy 
rights protected by the state and federal constitu- 
tions; where an incompetent person lacks the mental 
capacity to make that choice, the Chancery Division 
has inherent power under its parens patriae jurisdic- “ 
tion to decide whether to authorize sterlization, sub- 
stituting its judgment (not just the parents’ good- faith 





decision) for the incompetent’s consent; nothing said 
here should be interpreted as approving compulsory 
sterilization for any purpose. In re Grady. N.J. Su- 
MIM cit ai clsixo tase < Beals nianisis'a Sosienensalnceseniend 209 
In every case where application is made for author- 
ization to sterilize an allegedly incompetent person, 
the trial court shall appoint an independent guardian 
ad litem; the proponent of sterilization should have 
the burden of proving by clear and convincing evi- 
dence that the person to be sterilized lacks the capa- 
city to consent or withhold consent, and the trial court 
must be persuaded by clear and convincing proof that 
sterilization is in the incompetent person’s best inter- 
ests. In re Grady. Supreme Ct. ................---- 209 


RIPARIAN RIGHTS 
Indians, treaties. Montana v. United States. U.S. Su- 
preme oe ce 404 
RULES 
Federal Rule Amendments....................... 17 
New Rule to Resolve Judicial Budget 
jo eee ea ae ee 233 
Proposed Amendments to Rules of Evidence ..581 
SALES TAX 


Merely physically reducing a material to powder 
does not constitute a “refining process” and the tax 
exemption granted by N.J.S.A. 54:32B-8(t) does not 
apply to the sale of plaintiffs grinding balls. Grind- 
ing Balls, Inc. v. Director, Div. of Taxation. Tax 

Bs a eee gan ilg mciiactaicduanine sean deess 126 


SEARCH AND SEIZURE 


Payton v. New York (forced entry of home without a 
warrant to arrest or search improper) is not pertinent 
here, where the detectives had a right to be in the 
suspect’s bedroom at the time they observed the in- 
criminating evidence in plain view and the exigencies 
required arrest; further to the extent that Payton 
could bear possible relevance to this case, it would not 
be applied retroactively to this arrest, which was 
otherwise legally valid when effected. State v. Perez. 
PMI hao cices cenis oSladi dena dwiaiaceax ted vaeees 42 
onan vehicles, illegal aliens. U.S. Supreme 


R. 3 5-7(a) was not intended to extend its suppres- 
sion remedy to a criminal proceeding pending in a 
court of another state, even where the evidence in 
question was obtained in New Jersey by reason of a 
warrant issued by a New Jersey court. In re Mahler. 
PUES fee orcs oe need paid eGlat’e dies Meneses ccews 336 

Appellant’s proposed activity of reducing the ar- 
senic contamination in industrial wastewater is inte- 
grally related to the issue of water pollution and 
conservation of resources and thus fits under the 
“pervasive government regulation” (Biswell) excep- 
tion to the administrative search warrant require- 
ment, and may even fit the “long standing, historical 
government regulation” (Colonnade) exception; thus, 
N.J.S.A. 58:10A-6 does not violate appellant’s Fourth 
Amendment rights and DEP may, as a condition to 
approval, require the warrantless inspection provi- 
sion in the permit. In re Vineland Chemical Co., Inc. 
PI. ao Sikes ise a 6 oo on Sade eee SaSaeeskeees 338 

The principle in Delaware v. Prouse of prohibiting 
random, discretionary stops is not offended by the 
Roxbury Tp. police department’s program of stopping 
every fifth vehicle at a roadblock to check for the 
driver’s license, registration and insurance card, as 
well as any indication of intoxication, during light- 
traffic hours ona road that had become dangerous be- 
cause of the large number of intoxicated drivers using 
it; defendant’s motion to suppress evidence is denied. 
State v. Coccomo. Law Div. ......................- 403 

Taking defendant’s shoulder bag, without intend- 
ing to search it, while the vehicle check was being 
made was a reasonable security measure, and the 
accidental disclosure of unlawful drugs that occurred 
in the process ought not be suppressed; contraband in 
plain view of an officer in these circumstances can be 
lawfully seized. State v. Jones. App. Div. ........ 405 

Search warrant, evidence, drugs. Steagald v. Uni- 
ted States. U.S. Supreme Ct. ...................... 514 

The Fourth Amendment applies to school searches, 
but the doctrine of in loco parentis lowers the stand- 
ard to be applied in determining the reasonableness 
of the search and school officials may properly con- 
duct a search of a student’s person if they have a 
reasonable suspicion that a crime has been or is being 
committed, or reasonable cause to believe that the 
search is necessary to maintain school discipline or 
enforce school policies. State in interest of T.L.O. Juv. 
co er 544 

The school’s no-smoking regulation satisfies the 
reasonableness standard here, and the vice principal 
had a right to open the purse of the student who had 
been observed, but denied, smoking in an area where 
it was prohibited; although an exploratory search 
was not permissible, once the purse was open and the 
cirgarettes removed, the marijuana and marijuana 
paraphernalia were subject to the “plain view” excep- 
tion to the warrant requirement. State in interest of 
ya § See ee > ee 544 


The trial judge’s denial of the suppression motion 
regarding property seized without-a warrant is af- 
firmed substantially for the reasons stated at 156 N.J. 
gg 210 (Law Div. 1979). State v. Hewins. App. 
Ree pawes kn shubawe doe oak cuhadcsctcatenccusekas « 6 

Horse racing in New Jersey fits under the “perva- 
sive and/or long-standing government regulation” 
exception to the administrative search warrant re- 
quirement, and a warrantless administrative search 
of premises occupied by a stable after one of its horses 
has tested positive for a drug is reasonable and neces- 
sary to enforce the Racing Commission’s regulations 
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and to maintain the integrity of the horse racing in- 
dustry. State v. Dolce. App. Div. ...............--. 548 
Entirely apart from the fact that the controlled 
dangerous substances were properly seized pursuant 
toa valid warrantless administrative search here, the 
search of the horse trainer’s truck is sustainable also 
as incidental to a lawful arrest after his hypodermic 
syringe fell into plain view, moreover, the search was 
valid because there was probable cause to believe that 
a violation of the narcotic laws was being or had been 
committed; in light of these circumstances, coupled 
with the mobility of the truck and defendant’s at- 
tempt to flee, there was certainly no need to obtain a 
warrant. State v. Dolce. PTs cc cdiccecusacaes 548 
There are marked differences between the foot- 
locker in U.S. v. Chadwick and the small carrying 
case found here, in an area that was within the imme- 
diate control of defendant when he was in the driver’s 
seat of his truck; in any event, constitutional limita- 
tions on the search of luggage seized with probable 
cause during a valid warrantless search of an auto- 
mobile were not clearly established until Arkansas v. 
Sanders was decided on June 20, 1979, and the rule 
enunciated by Sanders should not be applied to a 
search and seizure that, as here, occurred prior to that 
date. State v. Dolce. App. Div. .................... 548 
The trial judge’s finding that defendants voluntar- 
ily abandoned their suitcases containing marijuana 
when they dropped them and fled from the police is 
correct, and the order denying the motion to suppress 
is affirmed. State v. Farinich. App. Div........... 595 


SECONDARY MORTGAGE LOAN ACT 


The kickbacks from the home-repair contractor to 
the agent of the lender of the secondary mortgage 
loans constituted a patent violation of N.J.S.A. 
17:11A-48 for which the lender was responsible, and 
the notes and mortgages challenged by this appeal 
are hereby declared void and unenforceable pursuant 
to N.J.S.A. 17:11A-58. Stubbs v. Security Consumer 
Discount Co. Supreme Ct.............0.ccscesseeees 369 


SECURITIES 


Securities Exchange Act, Section 10(b), banks, ju- 
risdiction. Weaver and Weaver v. Marine bank. 3d 
Cao a ness koa aa oes utes Aun wdmaas wae eeks 98 

Limitations of actions, choice of law. Biggans v. 
Bache Halsey Stuart Shields, Ine. 30 Gir. ...2..... 98 

Securities Act of 1933, sale, bank. U.S. Supreme 
eect has ced ccdacaren chen eddutdcuddde igaceates 124 

Evidence, standard of proof, administrative law. 
Steadman v. Securities and Exchange Commission. 
WF rN Oooo sessed Ra casdginsideceeeedan 243 


SELF-INCRIMINATION 


The trial court should not have ordered defendants 
to testify or turn over documents at the depositions 
after a proper claim of the privilege against self- 
incrimination; no statute authorizes a trial court to 
grant use immunity in a civil action on application of 
a private litigant, and the order attempting to create a 
form of judicial use immunity was not proper. Whip- 

pany Paper Board Co., Inc. v. Alfano. App. 
Div 


Even if plaintiff does not seek a stay of discovery, it 
would almost certainly be entitled to other relief if 
defendant persist in the claim of privilege against 
self-incrimination; where, as here, a plaintiff asserts 
that defendants have wrongfully taken its money, 
Mahne v. Mahne and Costanza v. Costanza should be 
read sa permitting striking the answer of a defendant 
claiming the privilege and entering judgment against 
him without proof of the claim or, perhaps, on the 
basis of less persuasive evidence than might other- 
wise be required. Whippany Paper Board Co., Inc. v. 


PR A i oic sia cciccannscsy andes ssdenens 49 
Juries, instructions, criminal procedure. Carter v. 
Kentucky, U.S. Supreme Ct...................--2-- 312 


Statements following an illegal arrest must be ex- 
cluded from evidence only if they are casually related 
to the invasion of the suspect’s rights, and the State 
has met its burden under the facts of this case of 
establishing that the profession was the product of 
defendant’s free will, rather than the result of the 
exploitation of an illegal arrest; considering the pur- 
pose and circumstances of the arrest here, the lack of 
temporal proximity between the arrest and defend- 
ant’s subsequent statement, and the occurence of 
other, independent causative events, defendant’s con- 
fession was properly admitted at trial. State v. Barry. 
TS a ee ae eee ee 581 


SENTENCING 


No one now serving a mandatory life sentence for 
murder under former law is entitled to reconsidera- - 
tion of that sentence under the resentencing provi- 
sions of the code; the crime of murder under the code 
carries a potential life sentence without the necessary 
of proving that the murderer is a persistent offender 
or a professional criminal or a killer for hire. State v. 
WRU CRON Oooo 5.0 aise csiviatn Ciaoxeuenaeds 1 


Appeals, double jeopardy. Organized Crime Con- 
y Act. United States v. DiFrancesco. U.S. Supreme 
Mee ete cans dsasetete testa veo anu cesdas cee ee 58 
Post-conviction arrests may be considered by a sen- 
tencing judge in determining whether a sentence oth- 
erwise wholly justified should be mitigated. State v. 
es 3 MIMI oh costo ks deen cyclase 126 
The Resentencing Panel possesses the authority to 
determine whether good cause for resentencing has 
been shown, and the scope of appellate review is li- 
mited to whether that discretion has been abused. 
State v. Stypulkowski. App. Div. ................. 146 
Weaver v. Graham, Governor of Florida. U.S. Su- 
BON sie visa tr cen ook ide eres 220 
a evidence. United States v. Orejuela. 3d 
234 
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SENTENCiING—Continued 


Although a starter’s pistol or toy pistol is not within 
the definition of “deadly weapon” in N.J.S.A. 2C:11- 
l(c) and defendant (who pleaded guilty to armed 
robbery under N.J.S.A. 2A:141-1 and 151-5) could not 
have been convicted of first-degree robbery under 
N.J.S.A. 2C:15-1 for using a starter’s pistol as a threat 
to be fired (not, for example, as a bludgeon), the resen- 
tencing panel’s conclusion, in denying his motion, 
that it was not satisfied that the weapon used “wasin 
fact a toy gun” was reasonably reached and should 
not be disturbed. State v. Magwood. App. Div... .272 

Comprehensive Drub Abuse Prevention & Control 
a Albernaz v. United States. U.S. Supreme 

KEES Ea ES RE REEESEDRSSEAD REN DOLE EEEE > REREKES EROS 312 

Whether the three offenses here are considered in- 
dividually or collectively, the sentence defendant re- 
ceived was less than the maximum established by the 
code; accordingly, he could not obtain relief under 
i ‘S.A. 2C:1-1d(2). State v. Epstein. App. 


The Resentencing Panel’s power is to “review” or: 


“resentence,” and it correctly ruled here that it did not 
have jurisdiction under N.J.S.A. 2C:1-1¢(2), which 
permits imposition of an original sentence with the 
consent of the defendant in a case pending on the 
effective date of the code; in the circumstances, it is 
not necessary to decide if this matter was “pending” 
when defendant filed his motion with the panel. State 
pet Si ee enn * 332 
Obscenity, equal protection, attorneys, conflicts of 
interest. Wood v. Georgia. U.S. Supreme Ct. ..... 378 
None of the arguments put forth in support of the 
assertion that the sentence imposed on defendant is 
excessive because a custodial term is included seems 
sufficient by itself or in combination with the others 
to warrant the wholesale intrusion on the artricu- 
lately exercised discretion of the sentencing judge 
that would be necessary for a reversal. State v. To- 
IIR. Scout oe kccunbesnecencnuntasteee 381 
Jeopardy attached as soon as defendant commenced 
serving his prison term, hence principles of double 
jeopardy foreclosed the imposition of any increased 
term after violation of probation. State v. Ryan. Su- 
Onan 5 SS eae See 477 
The presumption of concurrent sentences does not 
apply here, where the trial judge was told that de- 
fendant was already serving a sentence after he had 
announced her mandated life sentence for first-degree 
murder and had postponed the entry of judgement to 
a later sentencing date on her other convictions; he 
immediately informed defendant that he would also 
postpone the decision on whether to make the life 
sentence concurrent or consecutive to the one being 
served, and his decision on that later date (after re- 
viewing the presentence report) to make it consecu- 
tive did not “increase” her sentence. State v. Moore. 


Oy 7 SSSEPS Saar pinnae ee ar ORT 543 

Double jeopardy. Bullington v. Missouri. U.S. Su- 
Ee ee are eee 
SERVICE OF PROCESS 


The actual and timely delivery of notice to the land- 
owners by ordinary mail (rather than by certified or 
registered mail) constituted personal service within 
the meaning of the Mechanics, Materialmen and La- 
borers Lien Act. ILS. Smick Lumber v. Hubschmidt. 
| ae ee ee oe en 245 


Different minds may come to different conclusions 
here, both as to whether the uninsured motorist 
(whose judgments were paid by the Fund ten years 
ago) resided at the address shown on the sheriff's 
return of service (which is part of the record and 
raises a presumption that the facts recited therein are 
true, rebuttable only by clear and convincing evi- 
dence) and whether a member of his family was prop- 
erly served with process; his proofs did no more than 
create genuine issues of material fact, thereby prec- 
luding the grant of summary judgement to either 
party. Garley v. Waddington. App. Div........... 248 

Venue, jurisdiction, patents. Airco Inc. v. Baxter 
Travenol Laboratories, Inc. Civ. No. 80—1209. 
SEMEN Bchiac bes Sckiohe Verso wih shes bubiekacneenKeceee 495 


SEWER RATES 


N.J.S.A. 40:14A-8(b) gives sewerage authorities 
wide discretion in establishing sewer rates; although 
they may consider the apparent differences between 
apartments and single-family dwellings and provide 
different rates for them, they are not mandated to do 
so. Phoenix Assoc., Inc. v. Edgewater Park Sewerage 


eS ee eee 513 
SOCIAL SECURITY 

Disability benefits. Smith v. Califano, Jr., Secy. of 
cf ok 6, | |. “Eee tae atin ene eerene 162 


Equal protection, residents of public mental insti- 
tutions. Schweiker, Secretary of Health and Human 
Services v. Wilson. U.S. Supreme Ct. ............. 310 


STANDING 


Since a municipality may decline to institute or 
continue rent control, tenants do not have standing to 
challenge a hardship provision of an ordinance on 
the basis of an assertion that is allows an unreason- 
able rate of return. Branch Brook Gardens Tenants 
Ass’n v. Belleville Rent Leveling Bd. App: 
SOE Sa a Ce 146 


STOLEN PROPERTY 


The rule of evidence in N.J.S.A. 2A:170-41.1 must be 
deemed procedural, and N.J.S.A. 2C:20-7, which no 
longer permits the State to rely on the mere showing 
of possession of stolen goods up to one year from the 
date of theft, applies to this case, which was brought 
to trial after September 1, 1979; however, the repeal of 
the presumption does not affect the common-law rule, 





and the unexplained possession of the recently stolen 
property under the facts of this case permits the inter- 
ference that the juvenile received it with knowledge 
that it was stolen. State in the interest of L.L.A. Juve- 
nile and Domestic Relations ...................---- 23 


STRICT LIABILITY 


Every use of personal property by an invitee on 
business premises does not render the owner strictly 
liable for injuries caused by the defect; in this case, 
the use of the ball that cut plaintiff's finger was incid- 
ental to the use of defendant’s bowling alley, and 
supplying such equipment should not result in impos- 
ing liability on any basis other than liability for injur- 
ies caused by conditions of the premises. Dixon v. 
Four Seasons Bowling Alley, Inc. App. Div. ..... 137 


SUBPOENAS 


Each subpoena duces tecum issued by the prosecu- 
tor here properly directed the recipient to go to the 
grand jury on the return date, a grand jury was sitting 
on each return date, and each witnesses was ex- 
pressly told that he could go before the grand jury 
should he choose to do so; the trial judge’s determina- 
tion that the subpoenas were invalid because they 
had been issued without the prior approval of the 
grand jury, and that the evidence obtained under 
them should be suppressed, is reversed. State v. Hill- 
top Private Nursing Home, Inc. App. Div. ....... 330 


SUBROGATION 


The subrogation provision in the insurance policy 
is inoperative where, as here, the right of the injured 
insured to maintain an action against the tortfeasor 
for personal injury protection payments has been ex- 
tinguished by the exclusionary evidence rule of 
N.J.S.A. 39:6-12 (irrespective of the nature of the tort- 
feasor’s insurance coverage); since the injured in- 
sured could not recover the amounts paid under the 
PIP provisions of his automobile insurance policy 
from the owner and driver of the tractor-trailer that 
hit his car, neither could his insurance carrier. Aetna 
Ins. Co. v. Gilchrist Bros., Inc. Supreme Ct....... 493 


SUMMARY JUDGMENT 


Different minds may come to different conclusions 
here, both as to whether the uninsured motorist 
(whose judgments were paid by the Fund ten years 
ago) resided at the address shown on the sheriff's 
return of service (which is part of the record and 
raises a presumption that the facts recited therein are 
true, rebuttable only by clear and convincing evi- 
dence) and whether a member of his family was pro- 
perly served with process; his proofs did no more than 
create genuine issues of material fact, thereby pre- 
cluding the grant of summary judgment to either 
party. Garley v. Waddington. App. Div........... 248 


SUPERMARKETS 


It is not unreasonable or unfair to require super- 
market operators furnishing parking facilities to 
their customers in high-crime areas, or where, as here, 
there is a history of attacks, to provide adequate pro- 
tection, such as security guards, for its customers 
using the parking facilities; Goldberg v. Newark 
Housing Auth. distinguished. Butler v. Acme Markets, 
ROPING: ios ciunnncctedccnowtewascabessseceke 306 


SURETIES 


Since the improvement contracted for (using a 
quarry site as a sanitary landfill, for ultimate use asa 
state college athletic field) was not to be constructed 
“at the expense of the state,” the limitation in N.J.S.A. 
2A:44-145 against any action on the bond by the sub- 
contractor until the acceptance of the improvement 
should not operate to bar the subcontractor’s recovery 
against the surety in the peculiar circumstances pres- 
ent here. Condrin Construction Co., Inc. v. Hartford 


Accident and Indemnity Co. App. Div. ........... 303 
TAXES 

Tax Court Opinions Approved for Publication. 
By, ee ae Serer eee ree 9 


As owner of a dower interest (acquired prior to May 
28, 1980 when N.J.S.A. 3A:35-5 abolished dower and 
curtesy) in the residential property that her deceased 
husband bequeathed to his infant sons by a former 
marriage, plus, as personal representative of the es- 
tate, in her power over the title of the remainder, the 
widow of the veteran who had qualified for a 100% 
exemption from taxation under N.J.S.A. 54:4-3.30(a) 
has sufficient title to qualify as the “legal owner there- 
of’ within the meaning of (b); she has met the four 
requirements entitling the property to continue to en- 
joy its tax-exempt status. Sheppard v. Willingboro 
WE coke se Soakee costae ensnntce ka vesaeatee 83 

Inasmuch as the homesite valuation approach is a 
proper approach for the valuation of rural farmland 
in the process of development and was used to value 
all similar property in the municipality, it was prop- 
erly used here in allocating the assessment on the 
entire parcel to the portion of the parcel undergoing 
the change in use. Plushanski v. Union Tp. Tax 
2 RRs TARA EER Oc Os ON ae eS 83 

The proper rollback assessment for the year of 
change in use is based on a valuation and assessment 
of the property as of the assessing date, not as of the 
_ of change of use. Plushanski v. Union Tp. Tax 

Ei gwd whe Wecdhn eeu cs cecbebEee Cees cenbaenbesesascebene 83 

The taxpayers’ claim for interest is not barred here 
by the entire-controversy doctrine; until a final judg- 
ment was entered for 1975, they could not seek to have 
the Freeze Act applied to 1976 and 1977, and thus no 
claim for interest could even have been made as to 
ee re sey ee ee ee eS 127 

No interest is due on excess tax payments unless 
provided for by statute and, since N.J.S.A. 54:3-27.2 
does not apply retroactively, the taxpayers here are 





not entitled to pre-judgment interest on refunds due 
for 1973-76; they are entitled to pre-judgment interest 
on the excess of 1977 taxes. 9W Contractors, Inc. v. 
Englewood Cliffs Borough. Tax Ct................ 127 
The Tax Court has the judicial power to pass on the 
constitutionality of a statute where that statute is 
properly within the sphere of the Tax Court’s subject- 
matter jurisdiction. Weisbrod v. Springfield Tp. — 
Bs cd onkh cup ebennacakeserisathccba cos saase rast tauaner 1 
Tax Court Opinions Approved for rue 
ssesandeboonanh biwesae ie me easeices she ch eab wer orenmunes 21 
Mining, depletion deduction, constructive gross in- 
come, first marketable product. Commissioner of In- 
ternal Revenue v. Portland Cement Co. of Utah. U.S. 
IIE TGs: cosmo ee sass batch ewaatuenciecahbeanee 242 
Tax Court Opinions Approved For Publication 
Ee Pe ye ETO PE ee re 307 
Real property, refunds, Tax Injunction Act, juris- 
diction. Rosewell, Treasurer of Cook County, Illinois 
v. La Salle National Bank, Trustee. U.S. Supreme 
NOE, oc ecu wichsunswesasten vker cocbe teem cect eae 405 
The tax court judge determination that the highest 
and best use of the utility’s upland acreage adjacent 
to its reservoir is “for residential lake community 
purpose” is not supported by substantial credible evi 
dence and the matter is remanded for additional evi- 
dence; if the entire acreage must be preserved for 
water utility purposes, residential use may well be too 
remote and unfeasible to be used as the standard for 
evaluation and, in that event, the only valuation that 
would fairly relate to reality would be its use in con- 
junction with the operation of a water utility system. 
Hackensack Water Co. v. Bor. of Haworth. App: 


The unique character of plaintiff's property enables 
a dual use (it is capable of being used by the public for 
recreational purposes and is also used in the work of a 
non-profit charitable organization) and therefore en- 
titles it to a dual tax exemption (“non-profit corpora- 
tion” as well as “Green Acres”); plaintiff may thus 
avoid a substantial Green Acres rollback tax liability 
upon a sale of the property. Camp Alpine of Greater 
N.Y. Councils, BSA v. Borough of Norwood. Tax 
Rs sects ecw tices oul ickcb oak Gachsscnpae vameeseare 548 
Percentage depletion allowance, mining. US. v. 
Swank. U2. Baprome Gn: « «0:0 620066.60000550500008 566 
Commerce Clause, insurance. Western & Southern 
Life Insurance Co. v. State Bd. of Equalization of 
California. U.S. Supreme Ct. .................2.00 589 
The township did not properly meet its burden of 
searching its records and alerting plaintiff to the pos- 
sibility of an omitted assessment here; accordingly, 
plaintiff, who relied on the completeness of the offi- 
cial tax search when she purchased the property in 
1977, is entitled to the protection afforded by N.J.S.A. 
54:5-17: the omitted assessments on the property for 
1976 and 1977 are vacated. Belles v. East Amwell b 
cg. ERR ge Ceram Ae see mente toc) Spe 
To give attorney’s fees a priority as against the IRS 
where, as here, the amount thereof is not determined 
until after the IRS’s lien on the property involved has 
arisen would contravene the rulings of the U.S. Su- 
preme Court, which apply even where, as in this case, 
the IRS has not filed a notice of lien under 26 U.S.C. 
6323(f); it nevertheless had a viable prior lien on the 
note and its proceeds by virtue of its levy under 26 
U.S.C. 6321. Piontek v. Ceritano. App. Div. ...... 466 
The IRS levy was effective to give it a right to the 
proceeds of the note due to the taxpayer sufficient to 
satisfy its tax assessments for which the levy was 
made; thereafter, the makers of the promissory note 
possessed no property to which the bank’s judgment 
lien could attach and the IRS’s right was superior to 
any claim by the judgment lien creditor by virtue of 
its levy, even though the IRS had not filed a notice of 
lien. Piontek v. Ceritano. App. Div................ 466 
A judgment of a county board of taxation complete 
and regular on its face is entitled to Freeze Act protec- 
tion in all respects where one component, even if not 
both, of the total assessment is determined by the 
county board upon an adjudication on the merits; 
when these taxpayers appealed their building as- 
sessment, but not their land assessment, and ob- 
tained a judgment of the county board fixing their 
total assessment for 1976, the Freeze Act prevented 
the township, in the absence of an intervening change 
of value, from raising that total assessment (by in- 
creasing the land assessment) for 1977. Springfield 


Tp. v. Weinberg. App. Div. .......................- 467 
Tax Court Opinions Approved For Publication 
«Seale vas Soeeneasd bh <5 see ewe Seen eb Gee See ee 499 


Whether the uplands are to be assessed for residen- 
tial use or in some other manner, the underwater land 
and the marshy surrounding land must be assessed 
for its highest and best use, i.e., reservoir purposes; it 
is proper to consider the trending of costs incurred in 
acquiring the land and in preparing for its use as a 
reservoir. Hackensack Water Co. v. Borough of Ha- 
WUE BINT 5 9 os ches 5 einen were bk hada sao keancy se 534 

N.J.S.A. 54:32B-8(cc) exempts the labor component 
of charges for repairing public transport buses (as 
well as the charges for replacement parts) from taxa- 
tion under the Sales and Use Tax Act. Body-Rite Re- 
pair Co., Inc. v. Director, Div. of Taxation. App. 


Natural gas, supremacy clause, commerce clause, 
jurisdiction. Maryland v. Louisiana. U.S. Supreme 
BO eae. seca nh cee nc ee ee Soccer eee 572 


TAX FORECLOSURES 


N.J.S.A. 54:5-79 requires that a tax sale certificate 
actually be foreclosed on within 20 years from the 
date of its sale; the statutory 20-year period of limita- 
tion is not tolled simply by the institution of an action 
to foreclosure the equity of redemption. De Hart v. 
ae EE LAE Ne SRST Rte Dep 408 
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TAX SALES 


The grounds for vacating a foreclosure judgment 
under N.J.S.A. 54:5-87 are not limited to fraud or lack 
of jurisdiction but include the grounds enumerated in 
R. 4:50-1; although the three-month limit would ordi- 
narily govern a motion to vacate a foreclosure judg- 
ment based on a tax sale for reasons other than fraud 
or lack of jurisdiction, in an appropriate case relief 
may be granted on an application brought beyond 
that time and the trial judge did not exceed his discre- 
tion here in reopening the judgment based on excus- 
= neglect. Bergen-Eastern Corp. v. Koss. App. 

| PEPE ee AOR ota) oa ere OP Or pare e eo rre 


TENANTS’ REBATES 


Since both N.J.S.A. 54:4-6.11 and 6.12 provide that 
the penalty provisions will apply when a landlord 
fails to provide a tax rebate “in accordance with the 
provisions of this act” and clear in application to the 
facts here, extenuating circumstances preclude the 
application of the penalties at this time. Clay v. East 
Orange. Law Div 99 

The sewerage service charge is a utility charge, 
rather than a tax, and N.J.S.A. 54:4-6.36 should be 
interpreted to exclude from the base year (1976) tax 
any portion attributable to sewer service charges; this 
results in tenant rebates being required for 1979 
(when the city billed each property owner separately 
for sewerage service instead of including it in the 
NMED oo. ie a ich w sag 5 a bs Die ob sa naeanicee ee se 199 


TOLLING 


The stay granted by the trial court pending appeal 
had the effect of tolling N.J.S.A. 2A:4-63, which limits 
the rehabilitation to a maximum of one year since the 
juvenile is 18; the disposition order of the juvenile 
court commences upon the termination of the stay. 
State in the interest of J.A.B. App. Div. ........... 50 


TOLLS 


An amendment to the New Jersey Highway Au- 
thority Act that confers on the Governor and either 
the state treasurer or comptroller the right, in effect, 
to veto toll adjustments has at most changed the iden- 
tity of the individuals charged with assuring that the 
interest of the bondholders and the public in toll ad- 
justments is safeguarded; there has been no substan- 
tive (or substantial) alteration in the terms of the 
bonds. Fidelity Union Trust Co. v. N.J. H’way = 
MERE PIII aos ods «ose coos cictn.se ela sienes's 


TORT CLAIMS ACT 


Theimmunity granted by N.J.S.A. 59:5-2(a) applies 
here and insulates the State and its Parole Board and 
Department of Corrections from liability for the injur- 
ies plaintiff sustained when she was assaulted by a 
rapist one day after he had been released on parole 
from State Prison. Coppola v. N.J. State Parole 4 
DS OS Os ar ne See 

The test to be applied in determining the applicabit 
ity of N.J.S.A. 59:4-8 is not the reasoning a opted in 
Diodato and Kleinke but whether the property is un- 
improved; whether the injury was caused by a natural 
or “artificial” hazard would be relevant only insofar 
as it aids the court in determining the nature of the 
property. Freitag v. Morris County ............... 209 

The sledding hill in question here is not improved 
land simply because it was once cleared by the holder 
of an easement before the county acquired the prop- 
erty; the county did not improve the recreational area 
and has not maintained it, and is immune from liabil- 
ity for plaintiffs’ tobogganing injuries under N.J.S.A. 
59:4-8. Freitag v. Morris County. App. Div. ...... 209 

Although these two volunteer fire companies and 
their members are immune under the Tort Claims Act 
from claims arising out of simple negligence occur- 
ring at the situs of an emergency, a fire drill is not an 
emergency and the motion to dismiss the claim for 
property damage is denied. D’Eustachio v. City of 
ROUTE NW AIEY oie 555 0's 0.bdina eb scans sais Vaaeeas 0% 430 

hi allegation here that the municipality’s “fail- 

” to condemn a decrepit, privately owned struc- 
poll or to “take action to protect its citizens,” was a 
causative agent for a fire in that structure does not 
give rise to tort liability; nothing in Costa v. Josey 
intruded on or diminished the clear statement of im- 
munity protecting a public entity against claims in- 
volving the adoption or failure to adopt a law, or the 
failure to enforce any law. Jennifer Bros. v. Borough 
OP SPIE. PI DONG. 6 5:5. 5:cs aco osis0 anes vosaes ais 516 


TORTS 


When plaintiff was struck in the head by a golf ball 
she was clearly not within the zone of danger as that 
concept is understood in the cases that treat the duty 
to give warning before striking the ball; defendant 
fulfilled his duty to give warning when he saw that 
his shot was deviating from the intended path, and 
plaintiff's contention that he was liable as a matter of 
law because he did not give warning before striking 
~ ball is rejected. Carrigan v. Roussell. —_ 
Iti is not unreasonable or unfair to require super- 
market operators furnishing parking facilities to 
their customers in high-crime areas, or where, as here, 
there is a history of attacks, to provide adequate pro- 
tection, such as security guards, for its customers 
using the parking facilities; Goldberg v. Newark 
Housing Auth. distinguished. Butler v. Acme Markets. 
INO soos sisceaccivacusss ice saceacanecatnnanes 306 


TRADEMARKS 


Injunctions. United States Jaycees v. Philadelphia 
po ERS I Ee ee hee 234 





TRUSTS 


The written inter vivos trust could have been re- 
voked orally despite the fact that the trust res was real 
estate; the burden of proof of revocation shall be on 
the party asserting it, and it must be proved by clear 
and convincing evidence. Gabel v. Manetto. App. 


The restriction of the scholarship established by 
the trust to boys is not substantially related to impor- 
tant governmental objectives but is in contravention 
of the trustee board of education’s policies against 
discrimination; the board’s request to amend the trust 
to permit the award of scholarships to eligible female 
as well as male students is granted. In re Crichfield 
SRO CRM IN oo oso ssa tania o.socece de aweaciomsiantie 338 


UCC 


Limitations of actions, contracts, torts. Foodtown 
v. — Marketing Systems, Inc. and Ara Services. 
Ree oe hota Lacuna wayne oso 69 

Warranties, damages. Garden State Food Distribu- 
tors, Inc. v. Sperry Rand Corp., Sperry Univac Div- 
NMEA N oS s oo < ce sicinraine sen sanies Sida sininlceas 523 


UNEMPLOYMENT COMPENSATION 


Where the employment is for a fixed term and the 
employee leaves the job when the term expires, it is 
not “without good cause” and claimant was not dis- 
qualified for unemployment benefits under N.J.S.A. 
43:21-5(a); however, this does not end the matter, 
which is remanded for a hearing on the issue of clai- 
mant’s availability for suitable work, where his fail- 
ure to accept the employer’s offer of additional work is 
a factor to be considered in determining whether 
N.J.S.A. 43:21-5(a) applies. Wm. Flemer’s Sons, Inc. v. 
Bd. of Review. App. Div. 65 

Imposing ona claimant for unemployment benefits 
the burden of securing a translation of a notice writ- 
ten in English does not offend due process. Alfonso v. 
BG. Of HOVIOW. AND. DIV. .......00c0cccscccccnsccess 97 

Full time teachers under annual contract are not 
disqualified for unemployment compensation because, 
after lay-off, they are offered substitute-teaching 
work; “services in any such capacity,” in the circum- 
stances, contemplates continuation of full-time servi- 
ces under an annual contract; Patrick v. Bd. of 
oo distinguished. Sulat v. Bd. of Review. App. 

168 


Although appellant was not at work teaching 
school during her one-year leave of absence, she was 
still employed (and still receiving the continuing be- 
nefits of that employment, other than salary, such as 
the contractual fringe benefits) and had no valid 
claim predicated on unemployment; where her leave 
was up and she was not rehired, her claim was invalid 
for want of statutorily sufficient base weeks and 
wages; the difficulties of this not entirely uncommon 
situation should be addressed to the legislature rather 
than to the court. Halenar v. Sayreville Bd. of Educa- 
GUNN ORION ole ois 2 Sido els aac cncannsaswarnesees 246 

The provision of N.J.S.A. 43:21-19(u) referring to 
the most recent base year employer with whom the 
employee “has established at least 20 base weeks” is 
read here as if its actual verbiage were “has estab- 
lished eligibility as defined by N.J.S.A. 43:21-4(e),” 
which was amended in 1977 to add the alternative 
criterion of total earnings within the base year of at 
least $2,200; accordingly, the average weekly salary 
earned by claimant in her 13-week employment with 
United Airlines, where she earned in exéess of $2,200, 
not her preceding 23 weeks as a part-time waitress at 
$57 a week, is the proper determinant of her benefits. 
Schatz v. Bd. of Review. App. Div 

Religion, First Amendment. Thomas v. Review 
Board of the Indiana Employment Security Division. 
2h oak co Sects edeiccnscecsceaeceeses 461 

The hearing of contested unemployment compen- 
sation cases within the Division of Unemployment 
and Temporary Disability Insurance by the appeal 
tribunals and the board of review is excluded from the 
jurisdiction of the Office of Administrative Law 
under N.J.S.A. 52:14F-8(b) so long as such hearings 
continue to be conducted directly and individually by 
the persons who have been appointed to each agency 
and constitute its decisional officers. Unemployed- 
ee Council of N.J., Inc. v. Horn. Supreme 

Re aara ainsi are Cec alah gsi aaa uidie:a.ciNaua:eisicsa suet 4ayd <:A's sania 477 

Futa, education, religion. St. Martine Evangel 

Lutheran Church v. S. Dakota. U.S. Supreme 
572 


UNSATISFIED JUDGMENT FUND 


The uninsured driver’s pickup truck is an “automo- 
bile” under N.J.S.A. 39:6A-2 since it is not “customar- 
ily used in” his occupation; the legislature did not 
intend to exclude Fund coverage for an injured party 
merely because the victim was injured by a vehicle 
used for transportation purposes by one proceeding 
from one place of employment to another. Cheatham 
Unsatisfied Claim and Judgment Fund Bd. App. 

563 


UTILITIES 


Whether the uplands are to be assessed for residen- 
tial use or in some other manner, the underwater land 
and the marshy surrounding land must be assessed 
for its highest and best use, i.e. reservoir purposes; it 
is proper to consider the trending of costs incurred in 
acquiring the land and in preparing for its use as a 
reservoir. Hackensack Water Co. v. Borough of Ha- 
worth. App. Div. 534 

The tax court judge’ s determination that the high- 
est and best use of the water utility’s upland acreage 
adjacent to its reservoir is “for residential lake com- 
munity purposes” is not supported by substantial 
credible evidence and the matter is remanded for ad- 
ditional evidence; if the entire acreage must be pre- 
served for water utility purposes, residential use may 





well be too remote and unfeasible to be used as the 
standard for evaluation and, in that event, the only 
valuation that would fairly relate to realty would be 
its use in conjunction with the operation of a water 
utility system. Hackensack Water Co. v. Bor. of Ha- 
NPN MU ENN IN os cians dcx ccieicivacvisisielen cnsalau as oun 534 


VENUE 


Since the death of the victim occurred in Camden 
County, New Jersey, as the result of his having been 
shot and wounded in Pennsylvania, the indictment, 
which properly alleged that the killing occurred in 
Camden County, was clearly sufficient on its face 
under R. 3:14-1(d). State v. Farlow. App. Div. .... 149 


VETERANS 


Veterans’ administration, equal protection, stand- 
ing, federal jurisdiction. Falter v. The Veterans’ Ad- 
Po ae 2 8) en a a 69 

As owner of a dower interest (acquired prior to May 
28, 1980 when N.J.S.A. 3A:35-5 abolished dower and 
curtesy) in the residential property that her deceased 
husband bequeathed to his infant sons by a former 
marriage, plus, as personal representative of the est- 
ate, in her power over the title of the remainder, the 
widow of the veteran who had qualified for a 100% 
exemption from taxation under N.J.S.A. 54:4-3.30(a) 
has sufficient title to qualify as the “legal owner there- 
of’ within the meaning of (b); she has met the four 
requirements entitling the property to continue to en- 
joy its tax-exempt status. Sheppard v. mannan 
Wey ao es nana tai scan weet 

Although N.J.S.A. 11:27-1(12) is hardly a model ° 
grammatical construction, the legislature obviously 
intended, in grafting the veterans-preference provi- 
sion on to the civil service statutes, to reward those 
whose military commitments, enlisted or commissi- 
oned, had been of such a nature and duration as to 
interfere substantially with their civilian status, and 
to exclude, as well as enlisted service in the army 
reserve or national guard, the category of reserve of- 
ficer’s service performed by appellant. McHale v. N.J. 
Civil Service Comm’n. App. Div. ................. 538 


WARRANTIES 


If the warranty here explicity extended to future 
performance of the fire truck, the four-year limita- 
tions period of N.J.S.A. 12A:2-725 did not begin to run 
until the breach (the paint defect) was or should have 
been discovered by plaintiff, provided the defect arose 
within the warranty period; the key requirement in 
finding a warranty of future performance is that it 
make specific reference to a future time (here, at least 
one year). Comm’rs of Fire District No. 9, Iselin, 
— v. American La France. App. 

- AE ER ae Re MTN: eae A aN Seed 150 


WATER 


Dismissal of the causes of action, alleging that 
plaintiffs were compelled to abandon their home 
when two new municipal wells deprived them of their 
deep-well water supply, based on negligence and civil 
rights violations are affirmed substantially for the 
reasons stated in 172 N.J. Super. 489 (Law Div. 1980); 
the dismissal of the count alleging a “taking” of pri- 
vate property without just compensation is also af- 
firmed, but because the issue was moot, the issues of 
whether the municipal action involved a “taking” 
and whether the trial judge correctly ruled that “wa- 
ter taken by the township was not water to which 
plaintiffs had any right” are left for another day. 
Woodsum v. Pemberton Tp. App. Div 465 

Elections, apportionment. Ball v. James. U.S. Su- 
PS EE SP or eet Ce eee ae ee eee ee 540 


WATERFRONT COMMISSION 


The term “convicted” as used in section 8 of the 
Waterfront Commission Act means “upon conviction 
by a trial court” (not “after exhaustion of appellate 
review’); by approving the compact, Congress con- 
sented to stricter state regulation of union officials in 
this narrow area, and section 8 is not preempted by 
LMRDA 504(c) or 401(e) or ERISA 411(c). Local 1804, 
Int’l Longshoremen’s Ass’n, AFL-CIO v. Waterfront 
Comm’n of N.Y. Harbor. Supreme Ct. ............ 453 


WELFARE 


Here, where appellant’s household income was not 
augmented by her educational grants, which she used 
entirely for education expenses, the decision of the 
director of the Division of Public Welfare reducing her 
food stamp allotment, on the ground that the grants 
were includable as income to her, is inequitable and in 
conflict with the intent of the Food Stamp Act and 
regulatory scheme. Murray v. Dept. of Human Servi- 
COMIN IE oo oo nace scuccckacucccduestacwasacoses 382 

The county welfare agency is entitled to reimburse- 
ment from the judgment, under the 1977 amendment 
to N.J.S.A. 44:10-4(a), for assistance paid to the de- 
pendent child from the date she was injured in the 
automobile accident. Brinkley v. LaRoche. App. 


Money received under the Aid to Dependent Gilde 
ren program is exempt from levy to satisfy a judg- 
ment against a debtor for the purchase of necessities; 
however, grants furnished pursuant to the General 
Public Assistance Law are not exempt from levy, 
garnishment or attachment. and the matter is re- 
manded to determine the source of the funds in de- 
— bank account. Dover Oil Co. v. Sedor. “_. 

Slavish adherence to an administrative regulation 
that established maximum income eligibility 17 years 
ago may not be in overall furtherance of the legisla- 
tive policy to provide medical assistance for the aged, 
“making due allowance for a minimum standard of 
living compatible with decency and health”; these 
matters are remanded for a de novo hearing. Texter v. 
Dept. of Human Services. App. Div. .............. 547 
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WELFARE—Continued 


The trial court was without warrant to order that 
the father’s child-support payments be made directly 
to the mother rather than to the Division of Welfare, 
which provides the mother and infant daughter with 
AFDC grants. Essex Cty. Div. of Welfare v. Simon. 
EE Se eee. 595 


WILLS 


Section (c), which amends N.J.S.A. 3A:2A-44(a) by 
stating that “this section [which allows a surviving 
spouse to take an intestate share if omitted from a will 
executed prior to marriage] shall apply only to wills 
executed on or after September 1, 1978” became law 
October 11, 1979, four months after decedent’s death 
and will not be applied retroactively, since decedent 
left no surviving issue or parent, his surviving spouse 
is = to his om estate. Eyre v. Bloomfield Sav- 
ings Bank. Chan. Di 297 

Theadj udication of seeaambenit s incompetency prior 
to September 1, 1978 (the statute’s effective date) does 
not preciude the application of N.J.S.A. 3A:2A-44(a) 
to this action; the executor’s assumption that if dece- 
dent had been competent he would have included a 
provision in his will specifying that his failure to 
provide for his spouse was intentional is not sup- 
ported by any factual evidence and is contrary to the 
statutory assumption. Eyre v. Bloomfield Savings 
Te | er ne eer eee eer 297 


WIRETAPS 


Any defendant whose incriminating conversations 
are intercepted during a wiretap has standing to con- 
test the State’s failure to minimize its interception of 
other, nonrelevant conversations during the same 
wiretap, even though that defendant was not a party 
to those other conversations. State v. Catania. Su- 
SIDER sx <kccccccctrencescerseusseoeseccbeobeoaber 321 

N.2.S.A. 2A:156A-21 requires all suppression mo- 
tions for failure to minimize to be made at least ten 
days prior to ‘rial “unless there was no opportunity” 
to make the »:otion or the moving party “was not 
aware of the grounds” for it; the ten-day deadline 
must be adhered to, and the exemption is to be 
— sparingly. State v. Catania. Supreme 

321 


The rule in State v. Dye is modified and extended: in 
the future, the police must make reasonable efforts to 
minimize the interception of non-relevant conversa- 
tions during a wiretap both “extrinsically,” by at- 
tempting to limit the hours of interception, and 
‘Sntrinsically,” by attempting to terminate the inter- 
ception of nonrelevant phone calls on an individual 
basis within the authorized hours. State v. Catania. 
ee ee eres 321 

The reasonableness of the intrinsic minimization 
will be judged by the three factors delineated in Scott, 
v. U.S. (the nature of the calls, the purpose of the 
wiretap, and the reasonable expectations of the agents 
as to what they would overhear) and subjective good 
faith will be required in addition to actual objective 
reasonableness in all minimization efforts. State v. 
eS | ee nn - 321 

Although they did not make any attempt to minim- 
ize intrinsically here (with the exception of privileged 
conversations) the police made a good-faith effort to 
comply with what was then the law and the wiretap 
was objectively reasonable for Fourth Amendment 
purposes. State v. Catania. Supreme Ct. ......... 321 

The holding in State v. Cerbo that a delay in pres- 
enting tapes for seating would result in suppression 
of the tapes unless there was a satisfactory explana- 
tion for the delay is not to be applied retroactively, 
even to cases that have not yet exhausted all direct 
— of appeal. State v. Burnstein. Supreme 

When tapes are suppressed because of a sealing 
violation, evidence derived from other wiretaps or 
search warrants based on those tapes is nevertheless 
admissible at trial where the derivative wiretap or 
search warrant was authorized prior to the sealing 
violation. State v. Burstein. Supreme Ct.......... 335 

Although the county prosecutor signed most of the 
forms authorizing the consensual telephone intercep- 
tions here, the forms failed to include any reasons or 
factual statements on which he could have reached 
the conclusion that there existed a “reasonable suspi- 
cion that evidence of criminal conduct will be derived 
from such interception”; the evidence obtained as a 
result of the interceptions was thus not gathered in 
compliance with N.J.S.A. 2A:156A-4(c) and any search 
warrant issued in reliance on the interceptions is 
tainted and shall be suppressed. State v. Parisi, — 
EE ES LOT ES 

The use of the word “or” in N.J.S.A. 2A: cea i“ 
allows the sealing to occur upon the expiration of the 
original order or the expiration of any extension or 
renewal thereof where the interception is made con- 
tinuous by the subsequent orders. State v. Tanchalk. 
I és cnctsnncupccrnnccoer car cnnseraeessnuepeee 354 


WORKERS’ COMPENSATION 


Although the policy concerns underlying Delesky 
v. Tasty Baking Co., which enunciated a rule binding 
the Commissioner of Labor and Industry to the com- 
pensation judge’s recommendation as to Second In- 
jury Fund liability if it is supported by substantial 
credible evidence, are appreciated, query whether the 
statutory scheme is susceptible to its constraints; 
even if Delesky were the law, the judge’s recommen- 
dation did not rest on an adequate evidential basis 
here, and the ae decision rejecting it 
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Fundamental considerations of due process would 
require a construction of N.J.A.C. 12:235-5.62 that 
would permit the Second Injury Fund to request cross- 
examination of a petitioner’s medical experts in the 
same manner as an employer-respondent. Lewicki v. 
N.J. Art Foundry. App. Div. ................-2+..-- 17 

The judge did not state when petitioner’s occupa- 
tional disease first reached a compensable stage and 
the matter must be remanded for the requisite fact- 
finding; where, as appears to be the case here, the 
increased disability is chargeable both to the natural 
progress of the disease and to the continued exposure 
to the carcinogenic chemicals, liability for the in- 
creased disability should be apportioned between the 
original and subsequent carriers in the proportions 
that the increase is chargeable to each cause. Cusatis 
v. American Cyanamid. App. Div...........--.---- 22 

Longshoremen’s and Harbor Workers’ Compensa- 
tion Act, permanent partial disability. Potomac Elec- 
tric Power Co. v. Director, Office of Workers’ Compen- 
sation Programs, U.S. Department of Labor. U. a 
> | ee ee ee err 


The Division of Workers’ Compensation has juris- 
diction over claim petitions filed by PIP carriers, as 
subrogees of injured employees, seeking a determina- 
tion of the right of the employee to workers’ compen- 
sation and the amount of such “benefits collectible” 
for the purpose of computing the deduction autho- 
rized by N.J.S.A. 39:6A-6. Aetna Cas. & Surety Co. v. 
Pi BEE Oe Be FW, 65.5 oss 50500552 sah sey esses 73 

The claim-of-causation test is a more realistic and 
reasonable standard for determining whether an em- 
ployee’s death by suicide is compensable under 
N.J.S.A. 34:15-7 than the Sponatski rule, whose em- 
phasis on lack of “volition” virtually ignores the role 
that severe pain, anxiety, despair and prescribed psy- 
chotropic drugs may play in breaking down a ra- 
tional mental process; the death here is compensable 
if petitioner proves by a preponderance of the expert 
medical evidence that there was an unbroken chain of 
causation between the original work-connected in- 
jury, the employee’s disturbance of mind, and her 
ultimate suicide. Kahle v. Plochman, Inc. Supreme 
eS ee eer oe eee 525 

The Appellate Division’s determination that plain- 
tiff has a common-law right to action for wrongful 
discharge based on an alleged retaliatory firing attri- 
butable to her filing a workers’ compensation claim 
and that, in addition to, or in lieu of, a judicial cause of 
action for civil redress, there are available both statu- 
tory penal sanctions in a disorderly persons proceed- 
ing in municipal court and administrative relief 
before the Commissioner of Labor and Industry, who 
has concurrent jurisdiction over such a dispute, is 
affirmed (although any implication in the opinion 
below that pursuit of administrative relief is gener- 
ally disfavored, and that preference should be ex- 
tended to the judicial course, is rejected; the election is 
_ of the plaintiff). Lally v. Copygraphics. Supreme 

SS Ae ee EEE EOS 1 557 

ERISA, pensions. Alessi v. Raybestos-Manhattan 
ee ee eee 567 

In general, an accident is compensable when it oc- 
curs while the employee is coming from or going to the 
office of an authorized physician for medical treat- 
ment in connection with a compensable accident, al- 
though the respondent may be able to establish a 
valid defense, such as substantial deviation, that 
would preclude recovery. Camp v. Lockheed Electro- 
nics, Inc. App. Div 595 

The “arising out of’ provisions of workers’ com- 
pensation law require more in cases of mental illness 
than proof of the employee’s subjective reaction to 
his employment; there must be objective evidence 
that, when viewed realistically, carries the petition- 
er’s burden of proof to demonstrate that the alleged 
work exposure was, to a material degree, a contribut- 
ing factor. Williams v. Western Electric Co. App. 


WRONGFUL DEATH 


When parents sue for the wrongful death of their 
child, damages should not be limited to the well- 
known elements of pecuniary loss such as the loss of 
the value of the child’s anticipated help with house- 
hold chores or the loss of anticipated direct financial 
contributions by the child after becoming a wage 
earner; in addition, the jury should be allowed, under 
appropriate circumstances, to award damages for the 
parents’ loss of their child’s companionship and care 
as they grow older, as well as his or her advice and 
guidance (although companionship and advice in 
this context must be limited strictly to their pecuniary 
element, the command of N.J.S.A. 2A;31-5is too clear 
to allow compensation, directly or indirectly, for emo- 
tional loss). Green v. Bittner. Supreme Ct. ........ 73 


ZONING 


Appeals, inverse condemnation, nuclear power. 
San Diego G. & E. Co. v. City of San Diego. U.S. 
PIII. Sse snes ssbb ance bs chuncosaucesendnonee 379 
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This binder will hold one year’s issues of the Law 
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Bound in an attraciive green grained, gold stamped 
cover, the binder contains an easily operated latch and 
post mechanism which firmly holds your weekly Law 
Journals for neat, ready reference. 
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